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JOINT APPENDIX 


PLEADINGS, DOCKET ENTRIES AND OTHER PAPERS 


305 [ Filed April 8, 1953] 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

ERWIN G. HANSEN ! 

9 Avenue Hoche 

Paris Vm (e), France, I 

Plaintiff 


vs. 

HERBERT BROWNELL, JR., Attorney 
General of the United States of America 
and Successor to the Alien Property 
Custodian, 

Defendant 


CIVIL ACTION NO. 1584- T 53 


COMPLAINT 

(Trading With the Enemy Act) 

1. This action arises under the Trading with the Enemy Act, as 
Amended, approved October 6, 1917, Chapter 106, Sections 1, et seq., 

40 Stat. 411, and the acts amendatory thereto (U. S.C. A. Title 50, War 
and National Defense, Appendix, Sections 1, et seq.) and is authorized by 
virtue of the provisions of Section 9 (a) et seq., thereof. 

2. Plaintiff is a citizen and national of the United Kingdom and a res¬ 
ident of France. 

3. The defendant, HERBERT BROWNELL, JR., is the duly appointed 
and qualified Attorney General of the United States of America and, as such, 
by virtue of Executive Order No. 9788, effective October 14, 1946, is the 
successor to the Alien Property Custodian of the United States of America. 

4. On June 26, 1951, the then Attorney General of the United States, 
through Harold I. Baynton, Assistant Attorney General and Director, Of¬ 
fice of Alien Property, purporting to act under the authority of the Trading 
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with the Enemy Act, as amended, and Executive Orders 9193, as amended, 

and 9788, issued Vesting Order No. 18103, under which he purported to 

seize and vest, pursuant to his authority as Alien Property Custodian, 

the following described property and interests: 

Those certain bonds in the custody of J. Henry 
Schroder Banking Corporation, described in 
Exhibit A attached to Vesting Order No. 18103 
as follows: 


Description of Issue 

Face Value 

Bond 

Number 


Hugo Stinnes Corporation 

22 at 

1863 

4713 

6813 

4% (7%) Gold Notes, due 

$1,000 

1884 

4714 

9828 

July 1946 with deferred 


3964 

4715 

9829 

interest certificates 


4709 

4716 

9830 

• 


4710 

5465 

9831 



4711 

5466 

9832 



4712 

5467 

9833 





9838 


6 at $500 

128 

333 

1050 

i 


233 

391 

1057 

Berlin City Electric 

10 at 

5693 

8585 

8588 

Co., Inc. Sinking Fund 

$1,000 

8583 

8586 

8589 

6-1/2% Debenture Bonds 


8584 

8587 

8590 

due February 1959 




8591 

German Consolidated 

12 at 

7868 

8432 

18915 

Municipal Loan of Ger¬ 

$1,000 

8681 

22714 

18916 

man Savings Banks & 


15799 

22715 

4213 

Clearing Association 

Sinking Fund 7% Bonds 
due February 1947 


13148 

22716 

18825 


5. Thereafter, such proceedings were had that the property and in¬ 
terests so vested under said Vesting Order were transferred pursuant to 
demand made under said Vesting Order, to the Attorney General of the 
United States. 
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6. At the time of the issuance of said Vesting Order and immediately 
prior thereto, the plaintiff was the sole legal and beneficial owner of the 
property and interests vested under said Vesting Order and which were 
transferred to the Attorney General of the United States. 

7. At the time of the vesting of said property and interests, and at 
all times on and since December 7, 1941, plaintiff was not, and has not 

307 been, an "enemy” or an ’’ally of an enemy”, or a ’’national of a designated 
enemy country”, or a resident of Germany. 

8. After the issuance of said Vesting Order the plaintiff on the 10th 
day of December, 1951, duly filed with the Office of Alien Property, De¬ 
partment of Justice, a claim under oath in conformity with the regulations 
of the said Attorney General for a return of the said property and interests 
vested by the Attorney General of the United States. Said property and in¬ 
terests have not been returned to the plaintiff. 

9. Plaintiff is not ineligible to receive a return of said property and 
interests under Section 32 (a) of the Trading with the Enemy Act, as amended. 
Plaintiff has no actual or potential liability of any kind under the Renegotia¬ 
tion Act or the Act of October 31, 1942 (56 Stat. 1013; 35 U. S. C. 89-96). 

WHEREFORE, plaintiff demands judgment as follows: 

(1) That plaintiff is entitled to all the property and interests seized 
and vested by the Attorney General of the United States by Vesting Order 
No. 18103, dated June 26, 1951, and to the immediate possession thereof. 

(2) That an order and decree be made herein requiring the defen¬ 
dant to restore to the plaintiff all of said property and interests so seized 
and vested. 

(3) For such other relief as may be just and equitable in the premises 
and the costs of this action. 

ISADORE G. ALK 
Attorney for Plaintiff 
1026 Woodward Building 
Washington, D. C. 
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[ Filed June 8, 1953] 

308 ANSWER 

Comes now the defendant Herbert Brownell, Jr., Attorney General of 
the United States and successor to the Alien Property Custodian, and for his 
answer to the complaint denies each and every allegation contained therein, 
except those which are hereinafter expressly admitted. 

(1) Defendant admits that this action is purportedly brought pursuant 
to the Trading with the Enemy Act, as amended, and otherwise denies the 
allegations contained in paragraph 1 of the complaint. 

(2) Defendant is without knowledge or information sufficient to form 
a belief as to the truth of the allegations contained in paragraph 2 of the 
complaint. 

(3) Defendant admits the allegations contained in paragraph 3 of the 
complaint. 

(4) Defendant admits that on or about June 26, 1951, the Attorney 
General of the United States, acting pursuant to authority conferred upon 
him by the Trading with the Enemy Act, as amended, and Executive Orders 
No. 9193, as amended, No. 9788, and No. 9989, and pursuant to law, duly 
issued Vesting Order No. 18103 vesting the property described in para¬ 
graph 4 of the complaint. 

(5) Defendant admits the allegations of paragraph 5 of the complaint. 

(6) Defendant is without knowledge or information sufficient to form 
a belief as to the truth of the allegations contained in paragraph 6 of the 
complaint. 

309 (7) Defendant denies the allegations contained in paragraph 7 of the 
complaint. 

(8) Defendant admits that on or about December 10, 1951, plaintiff 
filed with the Office of Alien Property, Department of Justice, Claim No. 
59937 for the return of property vested by Vesting Order No. 18103 and 
admits that said property has not been returned to plaintiff. 

(9) Defendant denies the allegation that plaintiff is eligible to re¬ 
ceive a return of said property and interests under Section 32(a) of the 
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Trading with the Enemy Act, as amended, and defendant is without knowl¬ 
edge or information sufficient to form a belief as to the truth of the re¬ 
maining allegation contained in paragraph 9 of the complaint. 

WHEREFORE the defendant demands judgment dismissing the com¬ 
plaint herein, together with the costs and disbursements of this action. 

Dated: June 5, 1953. PAUL V. MYRON 

Deputy Director 
Office of Alien Property 

JAMES D. HILL 

WALTER T. NOLTE 

ROBERT J. WIEFERICH 

WALTHERW. GUENTHER 

Attorneys, Department of Justice 
Washington 25, D. C. 

Attorneys for Defendant. 

310 (CERTIFICATE OF SERVICE) 


311 [Filed Feb. 15, 1954] 

DEFENDANTS INTERROGATORIES 
TO PLAINTIFF ERWIN G. HANSEN 

Pursuant to Rule 33 of the Federal Rules of Civil Procedure defen¬ 
dant Herbert Brownell, Jr., Attorney General of the United States, as suc¬ 
cessor to the Alien Property Custodian, hereby propounds to plaintiff Erwin 
G. Hansen the following interrogatories to be answered separately and fully 
in writing under oath, within fifteen days from delivery hereof, by plaintiff: 

(1) State the date and place of your birth. 

(2) State the addresses at which you lived from July, 1939, to the 
present date and the period during which you lived at each such address. 
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♦ * * * * * 

(6) State how you acquired the property referred to in the preceding 
question, including the price you paid, if it was by purchase, the source of 

i 

312 your funds, the person from whom acquired and the agent through 

whom such property was acquired. 

(7) State whether you have any records of the transactions referred 
to in the preceding question, and if so, describe the nature of such records 
and the present location of same. 

(8) State whether you have disclosed your ownership of the property 
described in paragraph 4 of the complaint to the British, German, French 
or United States governments at any time after 1939, or after the date of 
acquisition by yourself, the nature of such report and whether you have a 
copy of the same. 

(9) State whether you have disclosed your ownership of the property 
described in paragraph 4 of the complaint to any bank or financial institu¬ 
tion since 1939 or since its alleged acquisition by yourself, and if so, de¬ 
scribe the nature of such report, identify the bank or financial institution 

and state whether you have a copy of such report. 

* * * * * * 

314 [Filed April 14, 1954] 

PLAINTIFFS ANSWERS 
TO 

INTERROGATORIES 

The plaintiff, Erwin G. Hansen, in answer to the defendant’s inter¬ 
rogatories, states as follows: 

****** 

315 Answer to Interrogatory (6): 

I acquired the property by direct transfer from my father. There was 

no consideration and the transfer was an advance on my inheritance. 

316 Answer to Interrogatory (7): 

No. 

Answer to Interrogatory (8); 

(a) Reported to Reichswirtschaftsministerium, Berlin, W. 8, 1940, 

pursuant to-Runderlass Nr. A vom 15 January, 1940. I have un¬ 
signed copy of the declaration. 


(b) Reported to the Alliierte Commandatura, Finanz-Abteilung, Ber¬ 
lin, Germany on December 2, 1946, in accordance with Ordnance 
No. BKO(46)337. I have a copy of the report. 

Answer to Interrogatory No. (9): 

My ownership was known at all times to the Rhodius-Koenigs Handel- 
Maatschappij, N. V., Amsterdam (now Bank van Vlotenen de Gijselaar 
NV). Ownership was also disclosed to J. Henry Schroder Banking 
Corporation, New York and to Messrs. Delbruck Schickler & Co., 
Berlin. I filed an application for unblocking through J. Henry 
Schroder Banking Corporation. I spoke personally to Messrs. Del¬ 
bruck Schickler & Co. in Berlin. I have copies of my correspondence 

with Schroder. I have some correspondence with Delbruck Schickler. 

* * * * * * 

[ Filed Jan. 4, 1955] 

INTERROGATORIES TO DEFENDANT 
Pursuant to Rule 33 of the Federal Rules of Civil Procedure, the 
following interrogatories are to be answered by the defendant, Herbert 
Brownell, Jr.: 

1. Does your Department have possession, custody, or control of 
any records, memoranda, statements, letters, affidavits, documents, or 
other writings of any character whatsoever, which are relevant to the 
question of the legal or beneficial ownership of the property described 

in Vesting Order No. 18103? 

2. If the answer to Interrogatory No. 1 is in the affirmative, list 
all such writings, (other than those obtained from the plaintiff or his at¬ 
torneys) identifying each by form (i. e., whether a letter, statement, affi¬ 
davit, declaration, extract from records, report, etc.), date, authorship, 
signature, subject matter, and in any other manner as would serve accurate¬ 
ly to identify each writing and distinguish it from other writings. Also iden¬ 
tify each writing by stating from whom it was obtained, to whom and when it 
was furnished, and where the writing presently can be found. 

3. (a) Does your Department have possession, custody, or control 
of any records, memoranda, statements, letters, affidavits, documents 


8 

or other writings of any character whatsoever (other than those obtained 
from the plaintiff or his attorney) relevant to the question of the creation, 
325 maintenance, ownership and/or operation of an account with Handel-Maat- 
schappij H. Albert de Bary & Co., N. V., Amsterdam, in the name of Er¬ 
win Hansen, London, or in the name of Erwin G. Hansen, Cambridge? 

(b) If the answer to Interrogatory No. 3 (a) is in the affirmative, 
state whether in response to Interrogatory No. 2, you have listed all such 
writings. 

(c) If the answer to Interrogatory No. 3 (b) is in the negative, list 
every such writing not enumerated in response to Interrogatory No. 2, iden¬ 
tifying each writing in the manner specified in Interrogatory No. 2. 

4. (a) Does your Department have possession, custody, or control 
of any records, memoranda, statements, letters, affidavits, documents or 
other writings of any character whatsoever (other than those obtained from 
the plaintiff or his attorneys) relevant to the question of the creation, main¬ 
tenance, ownership and/or operation of an account with Rhodius Koenigs 
Handel-Maatschappij N. V., Amsterdam, or its successor, Bank van Vloten 
en de Gijselaar N. V., in the name of Erwin G. Hansen? 

(b) If the answer to Interrogatory No. 4 (a) is in the affirmative, 
state whether in response to Interrogatory No. 2, you have listed all such 
writings. 

(c) If the answer to Interrogatory No. 4 (b) is in the negative, list 
every such writing not enumerated in response to Interrogatory No. 2, iden¬ 
tifying each writing in the manner specified in Interrogatory No. 2. 

****** 

327 11. Do you claim that at the time of the issuance of Vesting Order 

No. 18103, the plaintiff was an enemy, or an ally of an enemy, or a nation¬ 
al of a designated enemy country within the meaning of the Trading with the 
Enemy Act as amended ? 

12. If your answer to Interrogatory No. 11 is in the affirmative, 
****** 

(c) List every record, memorandum, statement, letter, affidavit, 
document, or other writing of any character whatsoever which is in your 
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328 possession, or under your custody or control, or of which you may 
have knowledge, and which contains any evidentiary data to support your 
claim. Identify each writing in the manner specified in Interrogatory No. 
2 . 

****** 


338 [Filed Jan. 13, 1955] 

ANSWER TO DEFENDANT’S INTERROGATORIES 
District of Columbia ) SS„ 

Comes now the defendant, Herbert Brownell, Jr., Attorney General 
of the United States of America and successor to the Alien Property Cus¬ 
todian, by his attorney, James H. Falloon, and for answer to the inter¬ 
rogatories of the plaintiff filed by him on December 22, 1954, states as 
follows: 

Answer to Interrogatory No. 1. 

Yes. 

Answer to Interrogatory No. 2. 

Letter from the Financial Counselor of the Netherlands Em¬ 
bassy to Mr. Myron of the Office of Alien Property dated July 27, 
1953 c Letter from the Financial Counselor of the Netherlands Em¬ 
bassy dated June 22, 1953, directed to Mr. Myron, Office of Alien 
Property. 

Answer to Interrogatory No. 3. 

No. 

Answer to Interrogatory No. 4. 

No. 

***** 

Answer to Interrogatory No. 11. 

Yes. 

***** 


339 Answer to Interrogatory No. 12 (c). 

This is answered by the attached list marked Exhibit A and 

by reference made a part of this answer. 

* * * * 


* 


340 [Filed Jan. 13, 1955] 
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EXHIBIT A 

Seven photostatic documents sent under date of August 3, 1949, by 
defendants Munich office, being extracts from British Intelligence reports 
marked "confidential." 

Statement of Prof. Dr. R. H. Haferkorn dated at Hamburg, Germany, 
February 16, 1951, made for the Department of Justice secured by Victor 
B. Barrett. 

Statement made by Joh. Schmidt-Hansen at Hamburg, Germany, 
February 16, 1951, for the Overseas Branch by Victor Barrett. 

Fifteen pages, being carbon copies or photostats secured by defen¬ 
dants Munich office from the British Intelligence Division bearing various 
dates in 1945 and 1946, which are marked "confidential." 

Letter from Dr. W. Pflaum on the letterhead of the Technical Univer¬ 
sity, Berlin, Charlottenburg, dated December 29, 1950, directed to the 
Department of Justice obtained by Victor Barrett. 

Statement of Baerbel Gerhard dated January 18, 1951, made for the 
defendant's Overseas Branch obtained by Victor Barrett, an employee of 
defendant. 

Statement of Prof. 5. Gohrbandt dated January 16, 1951, at Berlin 
to the defendant's Overseas Branch obtained by Victor Barrett. 

' Statement of Rudolf-Guenter Wagner dated at Berlin December 19, 
1950, to the defendant's Overseas Branch obtained by Victor Barrett. 

Statement by Leo Anton Rlbltskl dated at Berlin Jlrne 10, 1946, ob¬ 
tained by defendant's Overseas Branch. 

Statement of Lieselott Cuno dated at Frankfort, Germany, on Decem¬ 
ber 8, 1953, obtained by Ray E. Daugherty for the defendant's Overseas 
Branch. 

Memorandum of interview with and signed by Horst M. Cleinow at 
Allentown, Pennsylvania, dated June 17, 1953, obtained by Walther W. 
Guenther. 

Letter from L. A. Rlbltskl dated at Erie, Pennsylvania, July 13, 

1953, directed to Mr. Guenther, Office of Alien Property, and attaching 
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a carbon copy of a memorandum with corrections and initialled by 
Ribitzki. 

Photostats of documents on file at the Technical University, Berlin - 
Charlottenburg as follows: 

Certified copies of the registration sheets of plaintiff 
regarding terms 1 through 4, 1940 through 1941; 

Certificate of conduct from the Chief of Police Berlin 
of January 2, 1940; 

Certificate for the matriculation office; 

'^Certificate frfijm the University of Cambridge; 

Certificate of graduation from the High School in 
Kreuzgasse, Cologne, of February 20, 1931; 

Application for leave, dated May 21, 1941. 

Letters received by the Overseas Branch Office of Alien 
Property as follows: 

Letter of the Chief of Police Berlin of August 18, 1953; 

Letter of the city of Cologne, Office of Statistics, of 
August 26, 1953; 

Letter of the city of Cologne, School Office, of July 
21, 1953; 

Letter of the town of Rondorf near Cologne of August 4, 

1953. 

Photostats of records in the hands of the Superintendent, Rudolf 
Leiseder of the building 53 Kufsteinerstrasse, Berlin-Schoeneberg: 

Registration book for tenants for 1935 and the following years; 
Registration book for tenants for 1938 and the following years; 
Lease, dated April 18, 1935, signed by Gertraud Preysing 
(subsequently plaintiff's stepmother). 

Photostats of the complete file regarding plaintiff kept by the 
Combined Travel Board in Mehlem near Bonn No. 200-22200 with trans¬ 
mittal letter dated August 20, 1953. 

Statement of Prof. Erwin Gohrbandt of Berlin-Moabit to the Over¬ 
seas Office and dated August 24, 1953, obtained by Victor Barrett. 
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Photostatic copy of the identification card of Erwin G. Hansen 
(both sides) dated January 7, 1943, verified as a correct copy by the 
American Vice Consul on February 18, 1954. 

Letter of plaintiff to Treasury dated September 25, 1948. 

Letter of plaintiff to J. Henry Schroeder Banking Corp., dated 
August 3, 1949. 

Letter of plaintiff to J. Henry Schroeder Banking Corp., dated 
March 23, 1949. 

Letter of plaintiff to J. Henry Schroeder Banking Corp., dated 
February 17, 1950. 

Statement made by plaintiff dated March 30, 1949. 

Sworn statement of plaintiff dated November 10, 1949. 

Undated supplement to statement of November 10, 1949, by 
plaintiff. 

Statement of plaintiff dated July, 1945. 

Statement of plaintiff dated January 12, 1951. 

Photostatic copy of statement of plaintiff dated July 26, 1945. 

Plaintiff's notice of claim dated December 4, 1951. 


345 [ Filed Jan. 27, 1955] 

United States District Court for the District of Columbia 


HANSEN 


Plaintiff. 


Calendar No. 

Civil Action No. 1584-53 


BROWNELL 


Defendant. 


PRETRIAL PROCEEDINGS 


STATEMENT OF NATURE OF CASE: ^ ,. ... .. 

Trading with the 

Action against the Attorney General under the/Enemy Alien- Act to recover 
certain securities seized by the Alien Property Custodian. The contentions 
of the parties and the issues are adequately set forth in annexed statements. 

The claim and the defenses are set forth in annexed statement. 


Pltf. is granted leave to amend the complt. as requested in his annexed 
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pretrial memorandum. 

The following statements are stipulated: 

The first sentence of par. 1 of offer of stip. con¬ 
tained in annexed pltf’s pretrial memo: 

That at the time of, an immediately prior to vest¬ 
ing, pltf. was living in Paris, France: 

That pltf. presently lives in the United States: 

It is stipulated that photostats of documents may be used in lieu of 
originals where the original is available to the other party. 

It is stipulated that the documents or copies thereof which are 
being marked may be admitted in evidence without formal proof subject 
to objection as to relevancy and competency. 

It is stipulated that pltf. has filed claim no. 5937 for the vested 
property with the deft, and that no other claim has been filed to date. 

It is stipulated that during W W. n the pltf. at different times 
registered as a British subject and as a subject of Germany. 

The cmplt. will be deemed amended in accordance with leave here¬ 
with granted and the answer heretofore filed will stand as the answer to the 
complaint as thus amended. 

/s/ Isadore G. Aik DATE: January 27, 1955 

Attorney for pltf. 

Robert J. Wieferich /s/ /s/ Alexander Holtzoff 

Attorney for deft. Pretrial Judge. 
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PRE-TRIAL MEMORANDUM 


[ Filed Jan. 27, 1955] * * * 

vrn 

Offer of Stipulation 
353 Plaintiff offers to stipulate: 

(1) That the securities which are the subject matter of this action were 
unendorsed bearer securities, which immediately prior to the vesting were 
held in an account with J. Henry Schroder Banking Corporation, New York, 
New York, entitled Rhodius-Koenigs Handel-Maatschappij, N.V. First 
sub-account clients’ stock. 

****** 

363 [Filed May 23, 1955] 

United States District Court For the District of Columbia 


Erwin G. Hansen, 


Plaintiff, 


vs. 


Herbert Brownell, Jr. 

Attorney General of the United States 
of America and Successor to the 
Alien Property Custodian, 

Defendant. 


Civil Action No. 1584-53 
AMENDED COMPLAINT 
Trading with the Enemy Act 


1. This action arises under the Trading with the Enemy Act, as 
Amended, approved October 5, 1917, Chapter 106, Sections 1, et seq., 

40 Stat. 411, and the acts amendatory thereto (U.S. C.A. Title 50, War and 
National Defense, Appendix, Sections 1, et seq.) and is authorized by vir¬ 
tue of the provisions of Section 9 (a) et seq., thereof. 

2. Plaintiff is a citizen and national of the United Kingdom and a 
resident of the United States. 

3. The defendant, Herbert Brownell, Jr., is the duly appointed and 
qualified Attorney General of the United States of America and, as such, by 
virtue of Executive Order No. 9788, effective October 14, 1946, is the suc¬ 
cessor to the Alien Property Custodian of the United States of America. 
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4. On June 26, 1951, the then Attorney General of the United States, 
through Harold I. Baynton, Assistant Attorney General and Director, Office 
of Alien Property, purporting to act under the authority of the Trading with 
the Enemy Act, as amended, and Executive Orders 9193, as amended, and 
364 9788, issued Vesting Order No. 18103, under which he purported to seize 

and vest, pursuant to his authority as Alien Property Custodian, the fol¬ 
lowing described property and interests: 

Those certain bonds in the custody of J. Henry 
Schroder Banking Corporation, described in 
Exhibit A attached to Vesting Order No. 18103 
as follows: 


Description of Issue 

Face Value 


Bond Number 

Hugo Stinnes Corporation 

22 at 

1863 

4713 

6813 

4% (7%) Gold Notes, due 

$1,000 

1884 

4714 

9828 

July 1946 with deferred 


3964 

4715 

9829 

interest certificates 


4709 

4716 

9830 



4710 

5465 

9831 



4711 

5466 

9832 



4712 

5467 

9833 





9838 


6 at $500 

128 

333 

1050 



233 

391 

1057 

Berlin City Electric Co., 

Inc. Sinking Fund 6-1/2% 

10 at 

5693 

8585 

8588 

$1,000 

8583 

8586 

8589 

Debenture Bonds due 


8584 

8587 

8590 

February 1959 




8591 

German Consolidated Muni¬ 

12 at 

7868 

8432 

18915 

cipal Loan of German Savings 

$1, 000 

8681 

22714 

18916 

Banks & Clearing Association 


15799 

22715 

4213 

Sinking Fund 7% Bonds due 


13148 

22716 

18825 


February 1947 

5. Thereafter, such proceedings were had that the property and in¬ 
terests so vested under said Vesting Order were transferred pursuant to 
demand made under said Vesting Order, to the Attorney General of the 
United States. 

6. At the time of the issuance of said Vesting Order and immediately 
prior thereto, the plaintiff was the sole legal and beneficial owner of the 
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property and interests vested under said Vesting Order and which were 
transferred to the Attorney General of the United States. 

7. Plaintiff is not, and at the time of the vesting of said property 
365 and interests and at all times thereafter, was not an enemy or ally of 

enemy within the meaning of the Trading with the Enemy Act as amended. 

8. After the issuance of said Vesting Order, the plaintiff on the 
10th day of December, 1951, duly filed with the Office of Alien Property, 
Department of Justice, a claim under oath in conformity with the regu¬ 
lations of the said Attorney General for a return of the said property 
and interests vested by the Attorney General of the United States. Said 
property and interests have not been returned to the plaintiff. 

9. Plaintiff is not ineligible to receive a return of said property 
and interests under Section 32 (a) of the Trading with the Enemy Act, 
as amended. Plaintiff has no actual or potential liability of any kind 
under the Renegotiation Act or the Act of October 31, 1942 (56 Stat. 

1013; 35 U.S.C. 89-96). 

WHEREFORE, plaintiff demands judgment as follows: 

(1) That plaintiff is entitled to all the property and interests 
seized and vested by the Attorney General of the United States by Vesting 
Order No. 18103, dated June 26, 1951, and to the immediate possession 
thereof. 

(2) That an order and decree be made herein requiring the defend¬ 
ant to restore to the plaintiff all of said property and interests so seized 
and vested. 

(3) For such other relief as may be just and equitable in the 
premises and the costs of this action. 

/s/ ISADORE G. ALK 
Attorney for Plaintiff 
1026 Woodward Building 
Washington, D. C. 
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[Filed May 23, 1955] 

366 UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 


ERWIN G. HANSEN, 

Plaintiff, 

v. 

HERBERT BROWNELL, Jr., Attorney 
General of the United States and Suc¬ 
cessor to the Alien Property Custodian, 

Defendant 


Civil Action No. 1584-53 


Memorandum Opinion 

The first matter that has to be disposed of is whether or not the 
property vested is actually the property of the plaintiff, because if it 
is not his then, of course, he has no right to proceed in the circum¬ 
stances. 

Plaintiff says that while the property was not ever manually delivered 
to him, yet he obtained it by gift from his father on January 15, 1934 by 
transfer presumably out of his father's name into his name in the deBary 
Bank in Amsterdam. This was his testimony at the trial. At the trial, 
however, he was confronted by documentary evidence in the nature of 
an admission against interest ante litem motam to the effect that the same 
was obtained by "purchase" in 1932. (Def. Ex. No. 1) 

This lends itself to two conclusions. One: That the property is 
not his by virtue of either of the two versions of the method by which it 
was secured because they are mutually irreconcilable and exclusive and 
certainly if the property is his, he ought to be able to state categorically 
as to how he obtained it. Secondly: That it is his but that he became con¬ 
fused as he testified with the meaning of the word "purchase”, assuming 
that in the circumstances in which it was used it had a legal connotation; 
or that he was aware of the meaning of the word, as he also said, but for 
367 reasons occult, unexpressed and best known to himself, he desired to 
leave the matter in its present and ambiguous state, relying on the bank 
records to show title. 
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Be that as it may, however, assuming that the property was his in 
all aspects of title both legal and beneficial, the next question is whether 
or not he was an enemy alien within the terms of the Act on June 26, 1951 
even though he was physically absent from Germany and living in Paris 
and regarded by the French Government as a British subject and carry¬ 
ing a British passport. 

The seizure was made on June 26, 1951. On that date, even though 
actual hostilities had long since ceased, this country was still technically 
at war with Germany even though the Third Reich had ceased to exist, and 
that state of war continued until October 19, 1951 when the Congress by 
joint resolution declared that it no longer existed. That being so, tech¬ 
nically at least the plaintiff was an enemy alien even though not resident 
in Germany on that date, although he resided in Germany from July 1939 
to some time in April of 1948 and this during the period of actual hos¬ 
tilities. Not only that, he took a very active part in the furtherance of 
the German war effort by taking an active and important part in German 
propaganda by virtue of his mastery of the English language. 

He says, however, that this activity of his was of a compulsive 
character because of the alternatives presented to him, (1) service in 
the German Army; (2) a concentration camp; or (3) making himself amen¬ 
able to whatever work of a noncombatant character the authorities would 
order him to do. He claims that faced with these alternatives he chose 
TT the least (sic) innocuous, ” but he applied for work with the Rundfunk. 

368 He testified that this work was most repulsive to him and there is some 
supporting evidence by way of exhibits that bears out this claim. How¬ 
ever, the manager in charge of the station, one Horst Kleinow, now 
temporarily in this country and subject to deportation, who knew the 
plaintiff and under whom the plaintiff worked, testified that he knew of 
no such disposition upon his part nor was any inquiry at any time ever 
made of him in his capacity as the official in charge as to his status and 
as to his reluctance, as he states, to do the work in question. 

This being so, certainly he bears enemy taint. He was physically 
present within the country. Not only that, but he actively participated 
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in work now generally regarded of prime importance in war, namely, 
that of propaganda. He was an announcer, took part in skits, and actually 
prepared some, and in counter-balance to his claim that this was under 
duress or compulsion he received a salary larger in proportion than the 
other participants and certainly larger than that of the manager who 
testified against him. Certainly there could be no compulsion in the 
matter of preparing or authoring skits. This called for some creative 
talent which even the Rundfunk could not discover unless it had been 
manifested to it. 

This being the view of the matter that the Court takes with reference 
to the evidential picture as it unfolded, it concludes (1) that the property 
was not his, and (2) even if it be concluded that it was, the greater and 
fatal disability comes into play because he was in fact an enemy alien of 
a country with which the United States of America was at war and not 
only in that status but an active participant in the prosecution of that war 
against this country. He further labors under an equally fatal disability 
369 in that he was also an officer, agent, or official of the German Reich 
during the war by virtue of the character and type of employment that 
was his, and within, as a consequence, the further inhibiting provisions 
of the Statute (Sec. 2(b). The fact that he subsequently left Germany and 
went to France does not help him. Actual hostilities had ceased, it is 
true, but the war had not officially, and he was still an enemy alien. 

So that the effect of his conduct while a voluntary resident in Germany 
during hostilities is something that went with him no matter where he 
went during the time the war, though actually terminated, was still 
officially on. To conclude otherwise would lead to results both illogical 
and absurd. 

Counsel will prepare tentative findings of fact and proper order. 


May 23, 1955 

* * 


/s/ MATTHEW F. McGUIRE 

United States District Judge 

* * * * 
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[Filed May 26, 1955] 

UNITED STATES DISTRICT COURT 
377 FOR THE DISTRICT OF COLUMBIA 


ERWIN Go HANSEN 

Plaintiff 

v. 

HERBERT BROWNELL, JR., Attorney 
General of the United States of America 
and Successor to the Alien Property 
Custodian, 

Defendant 


PROPOSED 
FINDINGS OF FACT 
Civil Action No. 1584-53 


1. The plaintiff was bom in England, in 1913. Plaintiff is a British 
citizen by birth and at all times thereafter has been a British citizen. 

2. Plaintiff’s father is a citizen of Germany. 

3 Plaintiff’s mother was an American citizen by birth, with a Jewish 
father and a Christian mother. 

4. In July, 1939, plaintiff’s permanent and settled home andplace of 
abode was in England. At that time, he had no home or place of abode 
elsewhere. 

5. On or about the 26th day of July, 1939, plaintiff went for a vacation to 
visit his parents who were living in Germany. 

6. Plaintiff travelled on a British passport with a German visa. The 
German visa was issued on July 19, 1939, and was valid to October 18, 

1939. 

7. In making the visit to Germany, plaintiff had no intention to permanently 
leave his English home and place of abode or to establish a home or 

place of abode in Germany. He purchased a round-trip ticket and took 
with him a suitcase of summer clothes. He stored the balance of his be¬ 
longings in England. It was his intention to return to England in September 
1939, and to continue to make his home there. 

8. In August, 1939, while vacationing in Germany, plaintiffs nose was 
broken in an accident. A cast was applied on or about August 18, 1939. 

378 9. While plaintiff was convalescing at his father’s home in Germany, 
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war was declared between Germany and England. 

10. By reason of the outbreak of the war, plaintiff was unable to re¬ 
turn to England and remained involuntarily in Germany throughout the 
war. 

11. Plaintiff did not volitionally acquire and voluntarily assume a settled 
and permanent place of abode in Germany. 

12. By reason of plaintiffs father being a German citizen, plaintiff 
was treated by the German authorities as a German national and was 
required to register as a British and German national. 

13. In 1940, plaintiff despite his protests that he was a British citizen, 
was ruled eligible for service in the German army. 

14. Plaintiff requested internment as a British subject but was told by 
the Gestapo that he was a German national and if he refused to serve in 
the German army, he would be sent to a concentration camp. The only 
alternatives available to the plaintiff was to serve in the German army, 
to obtain acceptable employment which would result in draft internment, 
or to be sent to a concentration camp. 

15. Plaintiff’s mother was half-Jewish. He and his two brothers and 
sister were quarter Jewish. His brothers and sister were living with 
his mother in Germany, and their part Jewish ancestry had not been 
made known to the German authorities. 

16. When required to furnish geneological data concerning his ancestry, 
plaintiff falsely stated that his mother was born in England and that 
geneological data could not be obtained because of the war. 

17. Plaintiff was unwiUing to fight against England and in order to escape 
379 service in the German army and to protect his family, plaintiff attempted 

to secure employment which would defer him from military service. 

18. Plaintiff first secured employment with the Letter Censor’s office, 
but was discharged for reasons of national security. 

19. Shortly thereafter, plaintiff received a draft summons and to pre¬ 
vent being drafted, he applied for and secured employment with the 
Rundfunk, the German broadcasting system. He acted as an announcer and 
took part in various skits. He remained with the Rundfunk until April, 
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1945 when he went into hiding. 

20. After the cessation of hostilities, plaintiff was detained by the 
British authorities for three weeks and was then released. 

21. Plaintiff remained in Germany until July, 1948, when he returned 
to England. 

22. The delay in plaintiffs return was caused by his marriage in 1946 
to a Jewess whom he had secreted in his apartment for a number of 
years, her subsequent pregnancy, and the necessity of earning funds. 

23. Subsequent to July, 1948, plaintiff never lived in Germany nor had 
a home or place of abode there. 

24. Plaintiff remained in England until September, 1948, when he se¬ 
cured employment with a French firm and went there to live. 

25. From September, 1948, until March, 1954, plaintiff maintained his 
settled and permanent place of abode in France. During said period, he 
had no place of abode in any other country. His wife and child lived 
with him in France. 

26. On June 26, 1951, the date of vesting, plaintiffs permanent and 
settled home and place of abode was in France. On that date, he had no 

380 home or place of abode anywhere else. 

27. On June 26, 1951, the date of vesting, plaintiff was not doing busi¬ 
ness in Germany or any other areas designated as "enemy territory. ” 

28. On June 26, 1951, the date of vesting, plaintiff was not an officer, 
official, or agent of the German Government. 

29. In March, 1954, plaintiff immigrated to the United States and since 
that time his home and settled place of abode has been in the United 
States. 

30. On June 26, 1951, the defendant Attorney General issued Vesting 
Order 18103 vesting the property involved in this action. 

31. The property vested consisted of unendorsed bearer securities and 
immediately prior to the vesting were held in an account with J. Henry 
Schroder Banking Corporation, New York, entitled Rhodius-Koenigs 
Handel-Maatschappij N. V. First sub-account clienfs stock. 

32. In turn, the securities were held, since January 16, 1937, by 


Rhodius-Koenigs Handel-Maatschappij N. V. in deposit account for the 
account of the plaintiff 

33. The deposit account was opened by the plaintiff on January 16, 1937, 
and since its opening, the plaintiff has been the only person having sign¬ 
ing authority or other power of disposition over the account. 

34. The vested securities were transferred to Rhodius-Koenigs Handel- 
Maatschappij N. V. by N„ Vo Handel-Maatschappij H. Albert de Bary & 
Company, N. V. Amsterdam. Prior to the transfer, the securities had 
been held by de Bary & Company for the account of the plaintiff. 

381 35. Plaintiff acquired the securities from his father in 1934. From the 
time of the acquisition, he had the free and unrestricted use and disposi¬ 
tion of the securities. 

36. The Bank van Vloten en de Gijselaar N. V. is the successor institu¬ 
tion to Rhodius-Koenigs Handel-Maatschappij N. V. Subsequently, the 
name was again changed, through merger, to Labouchere & Company, 
N.V. 

382 CONCLUSIONS OF LAW 

1. Plaintiff at no time between December 7, 1941, and the date hereof 
was "resident” within enemy territory, within the meaning of Sec¬ 
tion 2 of the Trading With The Enemy Act, as amendedo 

2. Plaintiff at no time between December 7, 1941, and the date hereof 
was "doing business" within enemy territory, within the meaning 
of Section 2 of the Trading With the Enemy Act, as amended. 

3. Plaintiff at no time between December 7, 1941, and the date hereof 
was an "officer, official, or agent" of any enemy government, 
within the meaning of Section 2 of the Trading With The Enemy 
Act, as amended. 

4. On June 26, 1951, the date of vesting, plaintiff was "resident" 
within France within the meaning of Section 2 of the Trading With 
The Enemy Act, as amended. 

5. Plaintiff at no time between December 7, 1941, and June 26, 1951, 

was an "enemy" within the meaning of Section 2 of the Trading 
With The Enemy Act, as amended. 
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6. Plaintiff on June 26, 1951, and at all times thereafter has not been 
an "enemy” within the meaning of Section 2 of the Trading With The 
Enemy Act, as amended. 

7. On June 26, 1951, the date of vesting, and immediately prior 
thereto, plaintiff was the sole legal and beneficial owner of the 
property vested under Vesting Order No. 18103. 

8. Plaintiff is entitled under Section 9(a) of the Trading With the 

Enemy Act, as amended, to recover the vested property. 
****** 
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UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 


[Filed June 16, 1955] 
ERWIN G. HANSEN, 

Plaintiff, 


v. 

HERBERT BROWNELL, JR., Attorney 
General of the United States of America 
and Successor to the Alien Property 
Custodian, 

Defendant. 


Civil Action No. 1584-53 


FINDINGS OF FACT 

1. This is an action brought for the return of property vested under 
the Trading with the Enemy Act, and now in the custody of the defendant, 
and the Jurisdiction of this Court is conferred by Section 9(a) of the Trading 
with the Enemy Act (Title 50 U. S. C. A. War App.). 

2 0 The property involved in this action consists of 28 Hugo Stinnes 
Corporation Gold Notes, due July 1946, with a face value of $25,000.00, 
plus interest; 10 Berlin City Electric Co., Inc., Sinking Fund Debenture 
Bonds due February, 1959, with a face value of $10,000.00; and 12 Ger¬ 
man Consolidated Municipal Loan of German Savings Bank and Clearing 
Association Sinking Fund Bonds, due February, 1947, with a face value 
of $12, 000.00; these securities now have a market value of approximately 
$50,000.00 
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3. The securities are all bearer securities which were vested by 
defendant under the Trading with the Enemy Act (50 U. S. C. A. War App.) 
and the Executive Orders issued thereunder, by Vesting Order No. 18103, 
issued June 26, 1951. 

4. At the date of vesting the securities were on deposit with J. 
Henry Schroeder Banking Corporation, New York, New York, in an ac¬ 
count entitled M Rhodius-Koenigs Handelmaatschappij N. V., first Sub¬ 
account client’s stock”, where they had been on deposit since 1937. 
Rhodius-Koenigs Handelmaatschappij N. V. is a bank organized and 
doing business under the laws of the State of The Netherlands. 

5. The property involved in this action was never manually de¬ 
livered to plaintiff nor did he ever have physical custody thereof. Plain¬ 
tiff has failed to prove by satisfactory evidence that he acquired legal or 

385 beneficial ownership of the vested property prior to vesting, and the 
Court finds that no gift or transfer to plaintiff was ever effected. 

6. Plaintiff entered Germany in July, 1939, and was voluntarily 
resident in Germany from July, 1939, to April, 1948; during this time 
he had no other residence, domicile or place of abode. 

7. Plaintiff was a voluntary employee of the Reichs-Rundfunk, a 
wholly-owned and controlled German Government broadcasting company 
supervised by the German Ministry of Propaganda, from July, 1940, 
until April, 1945. Plaintiff actively participated in the broadcasting of 
official German Government propaganda by short wave to Allied Forces 
during hostilities from July, 1940, until April, 1945. He was a highly 
paid announcer, actor, producer of plays and skits, and part-author of 
some programs. Plaintiff’s activities from 1940 until 1945 for the 
Reichs-Rundfunk were in furtherance of the German war effort, as he 
knew, and were particularly valuable for German propaganda purposes by 
virtue of plaintiff’s mastery of the English language. 

CONCLUSIONS OF LAW 

1. This action is brought, and the Court has jurisdiction, under 
the provisions of Section 9(a) of the Trading with the Enemy Act (50 
U. S.C.A. App. Sec. 9(a)). 
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2. The plaintiff has the burden of proof to establish every require¬ 
ment for recovery under the provisions of the Act. 

3. The plaintiff has failed to sustain the burden of proof that he 
was the owner of the property immediately prior to vesting by defendant. 

4. The plaintiff is an enemy within the meaning of the Trading with 
the Enemy Act by reason of his residence within an enemy country, Ger¬ 
many, after December 11, 1941. 

5. The plaintiff is an enemy within the meaning of the Trading with 
the Enemy Act by reason of his activities in aiding the enemy in further¬ 
ance of its war effort which constitute enemy taint. 

6. The plaintiff by applying for employment with and working for 
the Reichs-Rundfunk, the German Government-owned and controlled short 
wave radio, was an officer, official or agent of the German Government 
and is an enemy within the meaning of the Trading with the Enemy Act. 

386 7. The enemy status thus acquired by plaintiff was not altered 

either by plaintiff’s subsequent change of occupation or by his subsequent 
change of abode. 

Dated June 16, 1955 

/s/ Matthew F. McGuire 

United States District Judge 

* * * * . * * 

[ Filed June 16, 1955] 

388 UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 
ERWIN G. HANSEN 

Plaintiff, 

v. ; Civil Action No. 1584-53 

HERBERT BROWNELL, JR., Attorney : JUDGMENT 

General of the United States of America : 
and Successor to the Alien Property : 

Custodian, : 

Defendant. : 

This cause came on to be heard May 11, 1955, and after trial, the 
opinion of the Court having been heretofore filed on May 23, 1955, and 
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findings of fact and conclusions of law having been filed, it is, therefore, 
ORDERED, ADJUDGED AND DECREED that the complaint be and 
the same is hereby dismissed with prejudice at the cost of the plaintiff. 
Dated June 16, 1955. 


/s/ MATTHEW F. McGUIRE 

United States District Judge 

* * * * * * 


389 [Filed Aug. 1, 1955] 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ERWIN G. HANSEN, 

Plaintiff, 


v. 

HERBERT BROWNELL, JR., Attorney 
General of the United States of America 
and Successor to the Alien Property 
Custodian, 

Defendant. 


Civil Action No. 1584-53 


MOTION UNDER RULE 60 (b) TO 
SET ASIDE JUDGMENT 


The Plaintiff, Erwin G. Hansen, moves the Court to set aside the 
judgment entered in this action on the 16th day of June, 1955, on the 
ground that the Clerk failed to give notice as required by Rule 77 (d), 
Federal Rules of Civil Procedure of the entry of said judgment and 
plaintiff had no notice of the entry of said judgment until after time to 
move for a new trial had ejqDired. The failure of the plaintiff to receive 
notice within said period constitutes a good and sufficient reason justify¬ 
ing relief from the operation of the judgment and plaintiffs failure to 
make motions within the time limited by Rule 59 F. R. C. P. constitutes 
a case of mistake, inadvertence, surprise, and excusable neglect. Re¬ 
lief from the operation of the judgment is required in the interest of 
justice. 

In the event foregoing motion is denied, plaintiff, Erwin G. Hansen, 
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moves the Court to set aside the judgment entered in this action on the 
16th day of June, 1955, and to grant a new trial as to all the issues, or 
in the alternative limited to the issue of title, on the grounds of newly 
discovered evidence. 

390 The affidavit of Isadore G. Aik in support of said motions is at¬ 

tached hereto. 

Dated August 1, 1955. 

/s/ ISADORE G. ALK 

Attorney for Plaintiff 
1026 Woodward Building 
Washington 5, D. C. 


391 [ Filed Aug. 1, 1955] 

To: Dallas S. Townsend 

James D. Hill 

Walter T. Nolte 

Robert J. Wieferich 

James H. Faloon 

Attorneys for Defendant 
Office of Alien Property 
Department of Justice 
H.OoL.C. Building 
First and Indiana Avenue, N. W. 

Washington 25, D. C. 

Please take notice that the undersigned has this day filed in the 
Office of the Clerk of the United States District Court for the District of 
Columbia, Constitution Avenue and John Marshall Place, N. W., the at¬ 
tached motion under Rule 60(b) to set aside the judgment entered in this 
action on the 16th of June, 1955, together with the supporting papers and 
points and authorities, and in accordance with the rules of said Court, if 
you oppose the granting of the motion, you should within five days answer 
the plaintiff's points and authorities and serve a copy thereof on the attor¬ 
neys for the plaintiff. 
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Dated this 1st day of August, 1955. 

($igned) Isadore G. Aik 

Attorney for Plaintiff 
1026 Woodward Building 
Washington 5, D. C. 


[Filed Aug. 1, 1955] 

City of Washington ) 

District of Columbia ) ss ‘ 

Isadore G. Aik, being duly sworn on oath says that he is the attorney 
for the plaintiff in the above-entitled action. That after the memorandum 
opinion of the Court was filed in this action he immediately filed proposed 
findings and a memorandum of law in support of the proposed findings, and 
made an oral request to be heard on the findings; that the Court indicated 
he would consider plaintiff T s request; that thereafter the defendant filed pro¬ 
posed findings. 

That affiant to guard against the possibility that findings and judgment 
adverse to the plaintiff might be entered, seasonably prepared motions which 
could be filed within ten days after the entry of judgment. That affiant also 
entered into correspondence with Labouchere & Company, N. V. successors 
to Rhodius-Koenigs Handelmaatschappij, N. V. to ascertain precisely the 
detailed facts concerning the securities account maintained for plaintiff. 

That on the 5th day of July, 1955, affiant received a letter from the 
Department of Justice advising, inter alia , that judgment had been entered 
in this action on June 16, 1955, dismissing plaintiffs complaint. That 
prior to said date, affiant had received no notice of the entry of the judg¬ 
ment. That immediately upon receiving said letter from the Department 
of Justice affiant saw the Deputy Clerk of this Court, who examined the 
docket and stated that the docket disclosed that a notice of entry of judg¬ 
ment had been mailed to the attorneys for the parties on June 16, 1955. 

That affiant advised the Clerk that no such notice was received by him. 
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That affiant immediately thereafter went to the Department of Justice and was 
advised by the attorneys in charge of this litigation that their office had no 
record of^any notice of entry of judgment being received by them. That on 
the 19tb/of July, affiant again was advised by counsel for the defendant that 
the records of their office did not disclose the receipt of any notice of entry 
of judgment. That affiant had relied upon the provisions of Rule 77(d), re¬ 
quiring the Clerk to mail notice of the entry of the judgment and for that 
reason did not made periodical inquiries as to the status of the matter. 

That the time for making motions under Rule 59 F. R. C. P. had expired 
prior to the time that affiant received notice of the entry of judgment. 

That justice requires that the judgment be set aside so that plaintiff 
may be accorded seasonable time to file motions for a new trial, to take 
additional testimony, and to amend the findings. That affiant, in good 
faith, believes that errors of law and of fact were commited by the trial 
court and that additional findings are required in order that the Court of 
Appeals may have a clear understanding of the basis of the Court T s deci¬ 
sion. That additional testimony is available which will, in the opinion of 
affiant, conclusively establish plaintiff’s title to the vested property. 

That immediately after the trial of this action, affiant corresponded 
with one Th. A. H. Delbruck, the holder of procuration of Labouchere & 
Company N. V., the successor in interest to Bank van Vloten en de Gijse- 
laar N. V., Amsterdam (formerly known as Rhodius-Koenigs Handel-Maat- 
schappij N. V.). That the said Th. A. H. Delbruck was an employee of the 
Rhodius Koenigs Handel-Maatschappij N. V. in 1937 and continuously there¬ 
after and has personal knowledge of the facts relating to the opening of plain- 
394 tiff’s account with that institution. That he is now the official having 

charge of the files and records of Rhodius-Koenigs Hand el-Maatschappij 
N. V. relating to the account of the plaintiff. That the said Th. A. H. Del¬ 
bruck had advised affiant that the files of the bank disclose the following: 

In January, 1937, Handel Maatschappij H. Albert de Bary & Company, 
N. V., Amsterdam, informed Rhodius-Koenigs Handel-Maatschappij N. V., 
that they had received instructions from Erwin G. Hansen to deliver to Rho¬ 
dius Koenigs for the account of Erwin G. Hansen certain securities, 
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including those which axe involved in this action and inquired where Rhodius- 
Koenigs desired to receive the securities. Rhodius Koenigs was advised by 
de Bary that the Hugo Stinnes bonds were being held by the New York Trust 
Company in New York and the Berlin City Electric Company and German 
Consolidated Municipal loan bonds with the Banque de Bruxelles at Antwerp. 
Rhodius Koenigs instructed de Bary to deliver the Stinnes Gold Notes to J. 
Henry Schroder Banking Corporation, New York, for the account of Rhodius- 
Koenigs and the Berlin City Electric Bonds and German Consolidated Munici¬ 
pal Loan Bonds to the Banque de Bruxelles, Antwerp, for the account of 
Rhodius-Koenigs. 

De Bary carried out the instructions on January 15, 1937, and on Jan¬ 
uary 17, 1937, Rhodius-Koenigs issued a receipt to the plaintiff, acknowl¬ 
edging the receipt of the aforesaid securities for the account of the plaintiff. 
At the same time, Rhodius-Koenigs instructed the Banque de Bruxelles, An¬ 
twerp, to remit the Berlin City Electric Bonds and the German Consolidated 
Municipal Loan Bonds to J. Henry Schroder Banking Corporation, New York, 
for the account of Rhodius-Koenigs. 

J. Henry Schroder Banking Corporation received the Berlin City Elec¬ 
tric Company and German Consolidated Municipal Loan Bonds on the 29th 
day of January and placed them in an account entitled Rhodius-Koenigs 
Handel-Maatschappij N. V., Amsterdam "First sub-account Clients 1 Stocks. " 
395 The Hugo Stinnes Gold Notes were received by J. Henry Schroder 

Banking Corporation on the 1st day of February, 1937, and placed in the same 
account. Deposit advices were sent to Rhodius-Koenigs, which thereupon 
filled out ledger cards concerning the securities. Separate ledger cards were 
filled out for each security. Each card carried the name of the plaintiff, Er¬ 
win G. Hansen, as the owner of the securities listed thereon, the description 
of the securities by name and certificate numbers, the date of the receipt of 
the securities, the institution from whom the securities were received and 
the name of the institution holding the securities in safe custody. Photosta¬ 
tic copies of said ledger cards are attached hereto as Annexes A, B & C. 

No person, other than the plaintiff, at any time at or since the opening 
of the account, had any signing or other authority over the account. No 
power of attorney giving any other person authority over the account was 
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ever delivered to Rhodius-Koenigs. No person other than the plaintiff has 
ever issued instructions in respect to the account. All income from the se¬ 
curities were credited to plaintiff's cash account and were solely at plain¬ 
tiff's disposition. Semi-annual statements were sent to the plaintiff showing 
the securities held for his account. There are not, and never have been 
any records, memoranda, letters, or other documents in the files of the 
banking institution evidencing or indicating that any person, other than the 
plaintiff, had at any time from the opening of the account until the date of 
vesting, any legal or beneficial interest in the securities vested by the 
Attorney General. 

The foregoing facts were ascertained subsequent to the trial of this 
action but prior to the expiration of the ten-day period after the entry of 
judgment; and a motion for a new trial, in the interests of justice to intro¬ 
duce these facts into evidence would have been made seasonably had plain¬ 
tiff been notified by the clerk of the entry of judgment. Under the circumstan¬ 
ces, and in order to prevent a miscarriage of justice, it is necessary that the 
judgment be reopened so that timely motions may be filed. 

Plaintiff's failure to ascertain and present the detailed and precise 
facts concerning the mechanics of transfer to him and to take the depositions 
of the banking officials is excused by the fact that the securities were de¬ 
scribed in the Vesting Order as property owned by the plaintiff. In addi¬ 
tional, the discovery proceedings prior to trial established that defendant 
had no evidence that any person other than the plaintiff had any interest in 
the securities. Under these circumstances, affiant was of the view that 
the taking of depositions in the Netherlands would be a needless expense, 
particularly as there could be no taxation of costs against the Government. 
Under the circumstances of this case, plaintiff acted with due diligence to 
discover said facts and the judgment should be set aside and the case re¬ 
opened to permit the introduction of these facts into evidence. 

(Signed) Isador G. Aik 

Subscribed and sworn to before me this 1st day of August, 1955. 

(Signed) Mildred M. Boyd 
Notary Public, District of Columbia 
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405 CIVIL DOCKET 

UNITED STATES DISTRICT COURT FOR THE DISTRICT OF 

COLUMBIA 

James H. Heller 
Isadore G. Aik 
1026-Woodward Bldg. 

Robert J. Wieferich 
Walter W. Guenther 
Department of Justice 
Office of Alien Property 
1st St. & Indiana Awe. 

NO. 1584-53 

ACTION FOR 

TRADING WITH THE ENEMY ACT 

Date 

1953 Account Received Disbursed 

Apr. 8 Aik $10.00 

June 30 U. S. Treas. $10.00 

CIVIL DOCKET 

406 UNITED STATES DISTRICT COURT FOR THE DISTRICT 

OF COLUMBIA 

Date 

1953 Proceedings 

Deposit for cost by 

Apr. 8 Complaint, appearance filed 

” 8 Summons, copies (1) and copies (1) of Complaint issued: 

Served 4/14/53 U. S. Atty. Served 4/8/53 


ERWIN G. HANSEN 
v. 

HERBERT BROWNELL, JR. 
Attorney General of the 
United States 
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June 8 

June 8 


June 

8 

July 

17 

1954 


Feb. 

15 

Apr. 

15 

Oct. 

1 

Dec. 

20 

1955 


Jan. 

4 

Jan. 

5 

Jan. 

5 

Jan 

6 

Jan. 

13 

Jan. 

13 

Jan. 

13 

Jan. 

14 

Jan. 

27 

Jan. 

27 


Appearance of Robert J. Wieferich & Walter W. Guenther for 
deft. filed 

Answer of deft, to complt; c/m 6-8-53; App. Paul V. Myron, 
James D. Hill, Walter T. Nolte, R. J. Wieferich, and 
Walter Guenther. filed 

Calendared (N) 

Praecipe entering address of deft’s attys. as Office of Alien 

Property, HOLC Bldg. filed 

Interrogatories to pltf; c/m 2/15/54 ” 

Pltf’s answers to interrogatories; " 

Appearance of James H. Heller as atty for pltf. 

Answer of deft, to pltf s request for admission; receipt 
ack.12-16-54. filed 

Interrogatories to deft; c/m 12-22-54. ” 

Request of pltf for admission under Rule 36; c/m 12-3-54; 

exhibits (2) filed 

Motion of deft to strike pltf’s interrogatories; P&A; c/m 

1-4-55. filed filed 

P&A of pltf in opposition to motion to strike interrogatories; 

c/m 1-5-55. filed 

Appearance of James H. Falloon for deft.; N/AC. " 
Answer of deft, to interrogatories; c/m 1-13-55; exhibits 
A & B. 

Order over-ruling deft’s motion to strike all interrogatories. 
Holtzoff, J. (N) 

Order over-ruling deft’s motion to strike all interogatores. 
Holtzoff, J. (N) 

Pre-trial Proceedings. Holtzoff, J. 

Leave granted pltf. to amend complt. as requested in pre¬ 
trial statement. Holtzoff, J. 
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May 11 

May 12 

May 13 

May 23 
May 23 
May 23 
407 May 23 

May 26 

June 16 
June 16 


July 

5 

July 

8 

July 

8 

Aug. 

1 

Aug. 

5 

Aug. 

12 

Aug. 

12 

Aug. 

17 

Aug. 

26 

Aug. 

26 


Hearing begun; case respited until tomorrow morning at 10 
AM (Reporter-O'Neal) McGurie, J. 

Hearing resumed; case respited until 10 AM tomorrow morn- 
ning; (Reporter-O f Neal) McGuire, J. 

Hearing resumed; and concluded; taken under advisement 
(Reporter-CTNeal) McGuire, J. 

Amended complt. of pltf. (Fiat) McGuire, J. 

Trial brief of deft. filed 

Trial brief of pltf. " 

Memorandum opinion finding for deft, (order & finding of fact 
& conclusions of law to be presented.) McGuire, J. 
Memorandum of pltf. in support of proposed findings; exhibit; 

c/m 5-26-55. filed 

Findings of fact & conclusions of law. McGuire, J. (N) 

Judgment dismissing complt. with prejudice & costs vs pltf. 

McGuire, J. (N) 

Oral motion for rehearing denied (fiat) as of 6-16-55 
mailed to counsel 7-5-55, McGuire, J. (N) 

Bill of costs verified by James H. Fallon, filed 
Costs taxed for Deft, in the amount of $20.00 (N) filed 
Notice & motion of pltf. to set aside judgment; affidavit; 
exhibits A, B, C; P & A; c/m 8-1-55; M. C. 8-1-55. 

filed 

P & A of deft, in opposition to motion to set aside judgment; 

c/m 8-5-55. filed 

Notice of Appeal of Pltf. (Copies to Robert Wieferich, Dallas 
S. Townsend, Atty. Gen. & U. S. Atty.) 

Cost Bond on Appeal of Pltf. for $250.00 with New Amsterdam 
Casualty Co., approved & filed 

Designation of Record of Pltf.; c/m 8-17-55, filed 
Motion of Pltf. for order as to exhibits (assent to motion) 

filed 

Stipulated exhibit X, filed 
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Pltf’s exhibits 1-26 inclusive, filed 

Defts. exhibits 1-11, inclusive, " 

Order directing Clerk of Court to transmit the said Exhibits 
in lieu of copies to the IJS, Court of Appeals, subject to its 
further orders in regard thereto (n) McGarraghy, J. 
Transcripts (3) of proceedings - Vol. I, of 5-11-55, pgs. 

1-66; Vol.n, of 5-12-55, pgs. 67-180; Vol m, of 5-13-55, 

pgs. 181-271; (Reporter-0 T Neal) filed 

****** 

410 [Filed Oct. 25, 1955] 

MEMORANDUM TO THE CLERK 

Motion for new trial denied. As it stands, the question of title is of 
little moment in the case because the court has found that the plaintiff was 
an enemy as that term has been defined in the Trading With The Enemy Act 
and for the reasons stated in its memorandum of May 23, 1955. 

The situation here, then, resolves itself to this. By the act of seizure 
the Government regarded the plaintiff certainly as in possession of the bonds 
in question. So he starts out with that presumption operating in his favor. 
The matter of title, however, apart from mere possession or control, was 
in issue and the burden was on the plaintiff to establish it. He starts out, 
as has been said, with the ostensible fact of possession established and the 
strong inference to be drawn from that fact is that he had title. However, 
when the matter was pursued further at trial, he categorically stated in 
his viva voce testimony that the same was obtained by gift. Later he was 
confronted with evidence of a documentary character made ante litem motem 
that he had obtained it by T, purchase. " 

411 On reflection the Court concludes now that in the final analysis it must 
be said that with reference to title being in or out of the plaintiff, there is 
strong suspicion that it was never in him. This is not only a suspicion 

but a conclusion that was forced upon the Court at the time of the trial, the 
plaintiff having testified at length and the Court having an opportunity to ob¬ 
serve his attitude and demeanor on the stand and his method and manner of 
testimony. It would seem, however, in light of Wolfgang v. Burrows, 


Aug. 26 
Aug. 26 
Aug. 29 


Sept. 6 


33 


decided in this Circuit and reported in 181 F. 2d 630, there is no doubt 
that even strong suspicion did not warrant the conclusion the Court drew, 
looking at it as it does now in the cold light of retrospection. In the case 
cited the Court said that the presumption of ownership must be counter¬ 
vailed by substantial evidence. Substantial evidence is more than mere 
scintilla evidence. It means, as the Supreme Court has said in Edison 
Co. v. Labor Board, 305 U. S. 197 . . such relevant evidence as a 

reasonable mind might accept as adequate to support a conclusion." The 
Court in the circumstances still feels that the evidential divergence was 
of a material and highly damaging character. Whether or not this evidence 
was sufficiently strong and relevant so as to force upon a reasonable mind 
the conclusion which was drawn, the Court is now prepared to resolve that 
aspect of the matter in favor of the plaintiff. However, this is not to be 
regarded as a categorical finding one way or the other as to title. This is 
said so that in the event there should be as a consequence of an appeal of this 
case a subsequent judicial exoneration of the plaintiff as a matter of law in 
respect to his enemy status, then in any future administrative proceedings 
the parties are left with respect to the question of title where they were be¬ 
fore the filing of the suit. 

412 In other words, what the Court desires to have definitely understood 

without equivocation or speculation is that the question of title is still open. 
He has neither established it nor has the Government negatived it, and as a 
matter of fact by virtue of the Court T s ultimate finding, it is not material or 
relevant, in the strict sense, to the result herein reached. 

/s/ Matthew F. McGuire 

United States District Judge 

October 24, 1955 

Isadore G. Aik, Esq., Washington, D. C , attorney for plaintiff 

Dallas S. Townsend, Esq., Asst. Attorney General, and Messrs. Robert 
J. Wieferich, Walter T. Nolte, James D. Hill, James H. Falloon, Attor¬ 
neys, Department of Justice, for defendant. 
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[Filed Oct. 31, 1955] 
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ORDER 

The motion of the plaintiff to set aside the judgment and to grant a new 
trial came on to be heard on October 5, 1955. After considering the argu¬ 
ment of counsel, the points and authorities filed by the parties hereto, and 
in accordance with the Court’s memorandum to the Clerk filed on October 
24, 1955, it is 

ORDERED, ADJUDGED AND DECREED that the plaintiff’s motion to 
set aside the judgment and to grant a new trial be and the same is hereby 
denied. 


Dated November 1st, 1955. 


414 (CERTIFICATE OF SERVICE) 


/s/ Matthew F. McGuire 
United States District Judge 


415 Date 1955 
Oct. 24 
Oct. 24 

Oct. 25 

Oct. 31 

Oct. 31 

Nov. 28 


Proceedings 

Stipulation in re: record on appeal. Filed 

Official Transcript of proceedings 10-5-55, Vol. I, 
pp 1-33. Jeanette Rawls, Rep. ” 

Memorandum Opinion denying motion of Pltff. to set aside 
judgment & for new trial. (Order to be presented). 
McGuire, J. (N) 

Order denying pltf’s motion to set aside judgment and for 
new trial. 

(N) McGuire J. 

Record on appeal delivered; deposit by Isadore G. Aik, 
$37.30 filed 

Stipulation as to supplemental record on appeal. ” 


****** 
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(Stipulated Exhibit X) F- 28- 313 84 

DEPARTMENT OF JUSTICE 
Office of Alien Property 
Vesting Order 18103 

Re: Securities owned by Erwin G. Hansen, also 
known as Erwin Gunther Hansen. 

Under the authority of the Trading with the Enemy Act, as amended, 
Executive Order 9*93, as amended, and Executive Order 9788, and pursu¬ 
ant to law, after investigation. It is hereby found: 

1. That ErwinG. Hansen, also known as Erwin Gunther Hansen, on 
or since the effective date of Executive Order 8389, as amended, and on 

or since December 11, 1941, has been a resident of Germany and is a nation¬ 
al of a designated enemy country (Germany): 

2. That the property described as follows: 

Those certain bonds described in Exhibit A attached hereto and 
by reference made a part hereof, presently in the custody of J. Henry 
Schroder Banking Corporation, 46 William Street, New York 5, New 
York, and constituting a portion of the securities held by J. Henry 
Schroder Banking Corporation in an account entitled "Rhodius 
Koenigs Handel-Maatschappij, N. V. First subaccount Clients stocks, 
together with any and all rights thereunder and thereto, 
is property within the United States owned or controlled by, payable or de¬ 
liverable to, held on behalf of or on account of, or owing to, or which is 
evidence of ownership or control by, Erwin G. Hansen, also known as Er¬ 
win Gunther Hansen, the aforesaid national of a designated enemy country 
(Germany); 

and it is hereby determined: 

3. That to the extent that the person named in subparagraph 1 hereof 
is not within a designated enemy country, the national interest of the United 
States requires that such person be treated as a national of a designated 
enemy country (Germany). 

All determinations and all action required by law, including appropri¬ 
ate consultation and certification, having been made and taken, and it being 
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deemed necessary in the national interest. 

THERE IS HEREBY VESTED in the Attorney General of the United 
States the property described above, to be held, used, administered, liqui¬ 
dated, sold or otherwise dealt with in the interest of and for the benefit of 
the United States. 

The terms ’’national” and ’’designated enemy country” as used herein 
shall have the meanings prescribed in section 10 of Executive Order 9193 
as amended. 

(40 Stat. 411, 50 U.S.C. App. 1; 55 Stat. 839, 50 U.S.C. App. Sup. 
616; Pub. Law 322, 79th Cong., 60 Stat. 50; Pub. Law 671, 79th Cong., 

60 Stat. 925; E.O. 9193, July 6, 1942, 7 F.R. 5205, 3 CFR, Cum. Supp.; 
E.O. 9567, June 8, 1945, 10 F.R. 6917, 3 CFR, 1945 Supp.; E.O. 9788, 
Oct. 14, 1946, 11 F.R. 11981) 

Executed at Washington, D. C., on June 26, 1951. 

(Official Seal) For the Attorney General: 


(Signed) Harold I. Baynton 
Assistant Attorney General 
Director, Office of Alien Property 


Securities owned 
known as Erwin 
Gunther Hansen. 


by Erwin Hansen, also 
EXHIBIT A 


1173-51 


Description of Issue 

Face Value 

Bond Number 


Hugo Stinnes Corporation 

22 at $1,000 

1863 

4713 

6813 

4% (7%) Gold Notes, due 


1884 

4714 

9828 

July 1946 with deferred 


3964 

4715 

9829 

interest certificates 


4709 

4716 

9830 

: 


4710 

5465 

9831 



4711 

5466 

9832 



4712 

5467 

9833 





9838 


6 at $ 500 

128 

333 

1050 



233 

391 

1057 


37 


EXHIBIT A — Continued 


Description of Issue 

Face Value 

Bond Number 


Berlin City Electric 

10 at $1,000 

5693 

8585 

8588 

Co., Inc. Sinking Fund 


8583 

8586 

8589 

6-1/2% Debenture Bonds 


8584 

8587 

8590 

due February 1959 




8591 

German Consolidated 

12 at $1,000 

7868 

8432 

18915 

Municipal Loan of German 


8681 

22714 

18916 

Savings Banks & Clearing 


15799 

22715 

4213 

Association 


13148 

22716 

18825 


Sinking Fund 7% Bonds 
due February 1947 


[ Filed Aug. 26, 1955] 

(Translation of Plaintiff’s Exhibit No. 1) 

Securities-Department. WB/Z. January 16, 1937. 

Mr. Erwin G. Hansen, 

St. John’s College, 

CAMBRIDGE (England) 

We are informing you herewith that we have received from Handel- 
Maatschappij H. Albert de Bary & Co. N. V., Amsterdam, for your 
account: 

fl. 5,000. - Shares of Colonial Bank 

0 10,000. - 6-1/2% Berlin City Electric Works Obi. p. 1959 F/A 

0 12,000. - 7% German Consolidated Municipal Loan of 1926 F/A 

100 4-1/2% Iwangored Dombrowa Belg. stamped J/J 

RM. 12,000. - 4% Wars aw-Vienna Obi. Ser. 10 J/J 

RM. 29,000. - ditto Ser. 11 J/J 

0 25,000. - 4% (7%) Hugo Stinnes Corporation Gold Notes 

p. 1946 J/J. 
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We are crediting these to your Securities Account. 

Very truly yours, 

Rhodius Koenigs 

Handelmaatschappij N. V. 

[ Filed Aug. 26, 1955] 

(Certificate of Custodian) 

I, Th. A. H. Delbruck, hereby certify that I am the holder of pro¬ 
curation of Labouchere & Company, N. V., the Successor in interest to 
Bank van Vloten en de Gijselaar N. V., Amsterdam (formerly known as 
Rhodius Koenigs Handel-Maatschappij N. V.). That I am the lawful cus¬ 
todian and have personal knowledge of the files and records of Rhodius 
Koenigs Handel-Maatschappij N. V. relating to the account of Erwin G. Han¬ 
sen. That the document hereto attached is the original copy, made in the 
regular course of business and kept and maintained in the regular course of 
business in the files of Rhodius Koenigs Handel-Maatschappij N. V., of a 
letter dated January 16, 1937, addressed to Herrn Erwin G. Hansen, St. 
Johns College, Cambridge, England. That the document was prepared at 
the same time as the original as a record of the transaction described in said 
document and that it was the regular course of business of Rhodius Koenigs 
Handel-Maatschappij to make, at the same time as the original, copies of 
all letters prepared and sent out by it and to keep and maintain such copies 
in its files. 


Amsterdam, June 1st, 1955. 


/s/ A. H. Delbruck 


> 


[ Filed Aug. 26, 1955] 
(Plaintiff 1 s Exhibit No. 2) 
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Depository: Hills Road, Cambridge. 
PICKFORDS 

Head Office: 205, High Holborn, London, 

W.C.I. 

FURNITURE REMOVERS & STORERS, Shipping, In¬ 
surance & Forwarding Agents 

Travel & Enquiry Bureau 

2 Free School Lane 37 Hills Road. 

Cambridge 

21st July, 1939 

please quote this reference when replying. 

CR18/213. 

* E. G. Hansen, Esq., 

St. Johns College 
Cambridge. 

* 

Dear Sir, 

* We beg to advise you that we are holding in our depository the 

under mentioned goods in your name. 

2 cases books. 1 trunk. 

1 suitcase. 1 case china and oddments. 

1 case oddments. 1 wireless. 

1 cardboard box, 
racquet tied. 

Collection to store 10/-. Warehouse rent 2/3d per week. 

We can arrange insurance against fire risk if you so desire, and 
let us know the amount you wish to insure for and the period. 

Yours faithfully, 




For PICKFORDS Ltd. 

/s/ 
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[ Filed Aug. 26, 1955] 

(Translation of Plaintiff’s Exhibit No. 3) 

Tr. from Germ. Phot. Copy Lan. < 

Rhodius Koenigs Handel-Maatschappij N. V. AMSTERDAM C., Jan. 2, 1940 
[letterhead] Keizersgracht 121 - Postbox 

738 

Mr. Erwin G. Hansen Kufsteinerstr. 53 4 

Berlin W 

716546 

at Present BLUMENCWfr. 13-14 W. 

In the following we are handing you a list of your securities in our 
deposit, as per 

December 31, 1939 

and ask you to send us your verification on attached form, which you will * 

kindly sign, as soon as possible. 

Although we are checking your bonds for drawings, we are not able to 
assume responsibility for any possible default. * 

A 

$ 10,000 . - 6% Berliner Staedtische Elektrizitaets Werke 1959 > 

St. -100 - 4-1/2% Iwangorod Dombrowa 

$ 25,000 . - 4% (7%) Hugo Stinnes Corporation 1940 < 

$ 12,000 . - 7% Vereenigde Duitsche Stedenleening 1926 

RM. 12,000 . - 4% Warschau-Wien, Series 10 

RM. 29, 000 . - 4% Wars chau-Wien, Series 11 

A 

Account for value as per Dec. 31, 1939 ^ 

$ 10, 000 Dewag at 14-5/8 $ 1,462.50 

$ 25,000 Stinnes 28-1/2 7,125 00 ^ 

$ 12,000 Vgt. Staedte 12-1/4 1,470.00 < 

$10,057. 50 at 1.87-7/8 - £1. 18, 895- 

53/100 

Save errors and omissions ■* 

Yours very truly, 4 

/ ■* 

Rhodius Koenigs Handel-Maatschappij N. V. [init. ] 

[ 2 signatures - illegible] 
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[ Filed Aug. 26, 1955] 

(Translation of Plaintiff 1 s Exhibit No. 4) 

Tr. from Germ. Phot. Copy Lan 

Rhodius Koenigs Handel-Maatschappij N. V. AMSTERDAM C., 
[letterhead] Jan. 2, 1941 

Keizersgracht 121 - 
Postbox 738 

Mr. Erwin G. Hansen 
BLUMENOW. 

In the following we are handing you a list of your securities in our 
deposit, 

as per December 31, 1940. 

We ask you to examine the list and to verify it for us as soon as 
possible on attached form, using the enclosed envelope. 

To the extent to which your securities are deposited with our fore¬ 
ign business friends, they are deposited there under our name, but for your 
account and at your risk. 

Although we are checking your bonds regularly for drawings, we are 
not able to assume responsibility for any possible default. 


$ 10,000. - 
St. 100. 

$ 25,000. - 

$ 12 , 000 . - 
Rm. 12,000. - 
Rm. 29,000. - 


6-1/2% Berliner Staedt. Elektr. Werke 1959 
4-1/2% Iwangorod Dombrowa 
4% Hugo Stinnes 1946 

7% Vereenigde Duitsche Stedenleening 1926 
4% Warschau-Wien Series 10 
4% Warschau-Wien Series 11 


Save errors and omissions 
Yours very truly, 

Rhodius Koenigs Handel-Maatschappij N. Y. 

[ init. ] 


[ 2 signatures - illegible] 
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[ Filed Aug. 26, 1955] 

(Translation of Plaintiff’s Exhibit No. 5) 

Tr. from German Photostatic Copy lan 

Rhodius Koenigs Handel-Maatschappij N. V. 

[ letterhead] 

Mr. Erwin G. Hansen 


AMSTERDAM C., 
Jan. 2, 1942 
Keizersgracht 121 - 
Postbox 738 


Kufsteinerstrasse 53 
BERLIN-SCHOENEBERG 

In the following we are handling you a list of your securities in our 
deposit, 

as per December 31, 1941. 

We ask you to examine the list and to verify it for us as soon as pos¬ 
sible on attached form, using the enclosed envelope. 

To the extent to which your securities are deposited with our foreign 
business friends, they are deposited thereunder our name, but for your 
account and at your risk. 

Although we are checking your bonds regularly for drawings, we are 
not able to assume responsibility for any possible default. 

$ 10,000.- 6-1/2% Berliner Staedt. Elektr. Werke 1959 


$ 10,000.- 6-1/2% Berliner Staedt. Elektr. Werke 1959 

St. -100- 4-1/2% Iwangorod Dombrowa 

$ 25,000.- 4% Hugo Stinnes 1946 

$ 12,000. - 7% Vereenigde Duitsche Stedenleening 1926 

RM 12,000.- 4% Warschau-Wien Series 10 

RM 29,000.- 4% Warschau-Wien Series 11 

Coupons as per Aug. 1 1940 or Aug. 1, 1941, incl. at $10,000.- of 

6-1/2% Berliner Staedt. Elektr. Werke 1959 
Coupons as per Aug. 1, 1940 or Aug. 1, 1941, incl. at $12,000.- of 

7% Vereenigde Duitsche Stedenleening 1926 

Save errors and omissions 

Yours very truly, [inUial] 

Rhodius Koenigs Handel-Maatschappij N. V. 

[ 2 signatures - illegible] 
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[ Filed Aug. 26, 1955] 

(Translation of Plaintiff’s Exhibit No. 6) 

Tr. from Germ. Phot. Copy lan 

Rhodius Koenigs Handel-Maatschappij N. V. AMSTERDAM C., 

[letterhead] Jan. 4, 1943 

Keizersgracht 121 - 
Postbox 738 

Mr. Erwin G. Hansen 

Kufsteinerstr. 53 
BERLIN-SCHOENEBERG 

In the following we are handing you a list of your securities in our 
deposit, 

as per December 31, 1942. 

We ask you to examine the list and to verify it for us as soon as pos¬ 
sible on attached form, using the enclosed envelope. 

To the extent to which your securities are deposited with our fore¬ 
ign business friends, they are deposited there under our name, but for 
your account and at your risk. 

Although we are checking your bonds regularly for drawings, we are 
not able to assume responsibility for any possible default. 


$ 

10,000.- 

6-1/2% Berliner Staedt. Elektr. Werke 1959 

St. 

-100- 

4-1/2% Iwangorod Dombrowa 

$ 

25,000.- 

4% Hugo Stinnes 1946 

$ 

12,000.- 

7% Vereeinigde Duitsche Stedenleening 1926 

RM 

12,000.- 

4% Warschau-Wien Series 10 

RM 

29,000.- 

4% i d. ” 11 


Coupons as per Aug. 1, 1940, or Aug. 1, 1942, incl. at $10,000. - of 

6-1/2% Berliner Staedt. Elektr. Werke 1959 
Coupons as per Aug. 1, 1940, or Aug. 1, 1942, incl. at $12,000. - of 

7% Vereenigde Duitsche Stedenleening 1926 

Save errors and omissions 


Yours very truly, 


[ initial] 


Rhodius Koenigs Handel-Maatschappij N. V. 


[ 2 signatures - illegible] 


44 


[ Filed Aug. 26, 1955] 

(Translation of Plaintiff 1 s Exhibit No. 7) 

Tr. from Germ. Phot. Copy Lan 

Rhodius Koenigs Handel-Maatschappij N. V. AMSTERDAM C., 
[letterhead] Jan. 3, 1944 

Keizersgracht 121- 
Postbox 738 


Mr. Erwin G. Hansen 
Kufsteinerstrasse 53 


In the following we are handing you a list of your securities in our 
deposit, 

as per December 31, 1943. 

We ask you to examine the list and to verify it for us as soon as 
possible on attached form, using enclosed envelope. 

To the extent to which your securities are deposited with our fore¬ 
ign business friends, they are deposited there under our name but for 
your account and at your risk. 

Although we are checking your bonds regularly for drawings, we are 
not able to assume responsibility for any possible default. 


$ 10 , 000 . - 

St. -100. - 
$ 25,000. - 

$ 12,000. - 

RM. 12,000. - 
RM. 29,000. - 


6-1/2% Berliner Staedt. Elektr. Werke 1959 plus coupon 

Aug. 1, 1940 etc. 

4-1/2% Iwangorod Dombrowa 

4% Hugo Stinnes 1946 

7% Vereenigde Duitsche Stedenleening 1926 plus coupon 

Aug. 1, 1940 etc. 

4% Warschau-Wien Series 10 

4% Warschau-Wien Series 11 


Save errors and omissions 

Yours very truly, [initial] 

Rhodius Koenigs Handel-Maatschappij N. V. 

[ 2 signatures - illegible] 
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[ Filed Aug. 26 1955] 

(English text - Plaintiff’s Exhibit No. 8) 


Bank van Vloten en de Giiselaar N. V. 

Rhodius Koenigs Handel-Maatschappij N. V. AMSTERDAM C., 
[letterhead] den 2. Januar 1951. 

Keizersgracht 121-Post- 
box 738 

Monsieur E. G Hansen, 

PARIS (8). 


We beg to give you hereunder the list of securities as held for your 

account at the close of business 

on 31.12.1950 

and request you kindly to return to us, in the enclosed envelope, at your 
earliest convenience the attached duplicate duly signed. 

As far as your securities are deposited with our correspondents 
abroad, they are lying there in our name, but at your responsibility. 

Though we regularly control your bonds re redemption, we cannot 
take any responsibility for omissions. 


$. 

$. 

$. 


10.000.— 6-1/2% Berliner Stadt. Elektr. Werke 1959 

25.000. — 4% (7%) Hugo Stinnes 1946 

12.000. — 7% Vereenigde Duitsche Stedenleening 1926 


Yours faithfully 

Rhodius Koenigs Handel-Maatschappij N.V. 
Bank van Vioten en de Gijselaar N. V. 

/s/ 
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[ Filed Aug. 26, 1955] 
(Plaintiff’s Exhibit No. 9.) 


Rhodius Koenigs Handel-Maatschappij N. V. 


DIRE C TIE 


AMSTERDAMC 

Keizersgracht 117121 den 27. Januar 1947 


Herrn Erwin G. Hansen 
Kufsteinerstrasse 53., 
Berlin- Schoeneberg 


Hierdurch beehren wir uns, Ihnen mitzuteilen, dass die General- 
versammlung der Aktionare beschlossen hat, den Namen unserer Gesel- 
lschaft in 

BANK VAN VLOTEN EN DE GLTSELAAR N. V. 

abzuandern. 

Die laut Gesetz erforderliche Genehmigung des Justizministeriums 
wurde uns am 21. Januar 1947 erteilt. 

Wir fugen eine Liste der fur unsere Gesellschaft rechtsgultigen 
Unterschriften bei und zeichnen 


hochachtungsvoll 

Rhodius Koenigs Hand el-MY. N. V. 

/s/ 
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[ Filed Aug. 26, 1955] 

(Plaintiff’s Exhibit No. 10) 

Bank van Vloten en de Gijselaar N. V. 

[ letterhead] 

SECURITIES-DEPT. Bl/Z. 

Federal Reserve Bank of New York 
33, Liberty Street 
NEW YORK 45, N. Y. 

Gentlemen:- 

We declare herewith that the following securities, viz.: 

$10,000.- Berlin City Electric Co. 6-1/2% 1959 
$12,000.- German Consolidated Municipal Loan 7% 1947 
$25,000.- Hugo Stinnes Corporation Gold Notes 4% (7%) 1946 
have been the property of Mr. Erwin G. Hansen uninterruptedly since 1937. 

These securities are deposited with Messrs. J. Henry Schroder 
Banking Corporation, 46, William Street, New York, for account of Rho- 
dius-Koenigs Handel-Maatschappij N. V., Amsterdam (now: Bank van 
Vloten en de Gijselaar N. V.). 

Further, we declare that an amount of: 

$1,705.28 

being accumulated interest on the above named securities is also outstand¬ 
ing on the name of Rhodius-Koenigs Handel-Maatschappij N. V. with Messrs. 
J. Henry Schroder Banking Corporation, New York. 

Yours truly, 

Bank Van Vloten en de Gijselaar N. V. 
[Signatures - illegible] 


Amsterdam C., 29th December 

1948 

Keizersgracht 121 
Postbox No. 738 
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[ Filed Aug. 26, 1955] 

(Plaintiff’s Exhibit No. 11) 

Bank van Vloten en de Gijselaar N. V. 

[ letterhead] 

SECURITIES-DEPT. BI/Z. 


Amsterdam C., 17th August, 1951 
Keizersgracht 121 
Postbox No. 738 


Erwin C. Hansen, Esq. 
c/o. CaliqueS.A., 

9, Avenue Hoche, 

PARIS (8) 

Dear Sir, 

We were informed by our New York correspondents as per their ad¬ 
vice of 15th instant that the following securities which we hold for your 
account, viz.: 

$12,000,- German Savings Banks and Clearing Association 

7% due Feb. 1, 1947, with Aug. 1, 1939 and 
subsequent coupons attached. 

$10,000,- Berlin City Electric Company, Inc. 30-Yr. 6-1/2% 

due Feb. 1, 1959, with Aug. 1, 1939 and 
subsequent coupons attached 

$25,000,- Hugo Stinnes Corporation 10 Yr. 4% (7%) 1946 

(with deferred cert, for $400, - per 
$1.000, - bond attached) with July 1, 1943 
and subsequent coupons attached 

were vested by the Department of Justice, Office of Alien Property, Wash¬ 
ington, 25. 

Kindly note that we have withdrawn these bonds from your securities - 
account with us. 


Yours faithfully, 

Bank van Vloten en de Gijselaar N. V. 
[Signature illegible] 


♦ * * * 
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[ Filed Aug. 26, 1955] 

(Extract from Plaintiff’s Exhibit No. 12) 

(Translation) 

FORM NO. BKAX-1 ALLIED KOMMANDATURA 

Finance Department 

REPORT RELATING TO ASSETS AND OBLIGATIONS 
PURSUANT TO REGULATION NO. BKO(46)377 OF THE 
ALLIED KOMMANDATURA 

To the Allied Kommandatura: November 30, 1946 

The undersigned: 

Erwin Gunther Hansen 
************ 


J. Securities expressed in a foreign currency issued by persons in 
Germany and other evidentiary documents relating to proprietary 
interests and obligations. 


1 

2 

3 

4 

Description, including *. 

Names and addresses 

! Name and I 

In what man¬ 

face value and currency. 

of all other p ersons 

. address of • 

• o 

ner, when, and 


who have an interest 

the pres¬ 

from whom were 


in the securities and 

ent posses- ‘ 

the securities 


a characterization 

I sor ! 

acquired 


of such interests 



$10,000 6-1/2 

) The securities are 

Rhodius- 

1932 

Bewega Bonds 1959 

) used as collateral 

* Koenigs 

As a gift 

$25,000 4% Hugo : 

) for the obligation 

! Handel- * 

from the 

Stinnes Bonds 1946 

) expressed in 

- Maatsch- 

Father 

$12,000 7% German 

) guilders 

appij 


Municipal Loan 1926 


’ Amsterdam* 
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[ Filed Aug. 26, 1955] 

(Plaintiff's Exhibit No. 13) 

British Embassy, 

Consular Section, 

24 Avenue Gabriel, 

Paris 8e. 

WH/IE. 20th April, 1949. 

Sir, 

Please find enclosed herewith Certificate of Nationality concerning 
Mr. Erwin Gunther HANSEN c/o Calique, 9 Avenue Hoche, Paris 8e, France. 
I am, Sir, 

Your obedient Servant, 

[ signature illegible] 

British Pro-Consul 

Mr. George R. Schumann, 

J. Henry Schroder Banking Corporation, 

46 William Street, 

New York 5, 

N.Y., U.S.A. 

British Embassy, 

Consular Section 
Paris 

WH/IE. 

I the undersigned, British Pro-Consul in Paris, hereby certify that 
Mr. Erwin Gunther HANSEN is and always has been recognized as a Bri¬ 
tish subject. He is holder of British Passport No. C. 348095 issued at 
Berlin on 24th June, 1948 which contains the following particulars: 

"British subject by birth". 

Born at Ventner, Isle of Wight on 2.4.1913". 

British Pro-Consul. 

[ signature illegible] 

(SEAL) 

Paris, 20th April, 1949. 
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[ Filed Aug. 26, 1955] 

(Extract from Plaintiff 1 s Exhibit No. 14) 

CARTE DE SEJOUR DE 
RESIDENT PRIVTLEGIE 


Nom 
Prenoms 
Ne le 

Nationalite 
Date d’entree 
in France 
Adresse 


Not AC09675 

CARTE VALABLE 
du 13. 2. 53 au 12. 2. 63 

- Hansen 

- Erwin Gunther 

- 2-4-13 
♦ * * 

- Britannique 

- 15-9-48 

- Paris 8e 

9 Avenue Hoche 


[ Filed Aug. 26, 1955] 

(Plaintiff’s Exhibit No. 15) 

MEMORANDUM IN RE INTERVIEW OF HORST M. CLEINOW 
IN ALLENTOWN, PENNSYLVANIA, ON JUNE 17, 1953 

Horst M. Cleinow 

Residence: R.D. Box 344, Emmaus (Allentown), Pennsylvania. 

Cleinow worked with RRG’s DKS during World War H in the capacity 
of "Intendant” (General Manager) under Dr. Winkelnkemper, then Direc¬ 
tor of RRG’s foreign shortwave broadcasts. 

Though, in general, no personal knowledge of people working as an¬ 
nouncers (such as Hansen), Cleinow recalls that Hansen worked for RRG 
because there were only two people with the name Hansen who worked for 
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RRG — one Max Hansen, a well-known German actor, and the other, Er¬ 
win G. Hansen, the plaintiff. 

Cleinow states that since all arrangements with individual performers 
— such as Hansen insofar as he took part in the sketch "Anzac Tattoo” as 
an actor (and Cleinow recalls the ”Anzac Tattoo" program) — were made 
by RRG’s former Director of transmission, a Mr. Houben, Houben should 
be able to testify as to Hansen’s particular work. Cleinow knows Houben 
personally and is in correspondence with him. His address is: 31 Park 
Terrace West, Apartment F-10, New York 34, New York. 

Cleinow states further that the foreign program director of RRG’s 
DKS, Leo A. Ribitzki, now residing at Erie, Pennsylvania, should have 
known Hansen personally since Hansen worked for Ribitzki as announcer 
and for a certain period (1942-1943) assisted in the transmission of prisoner- 
of-war messages. 

When advised that Hansen had stated: ” I refused to be forced into 
signing a contract which would entail taking of the Hitler oath. ”, Cleinow 
stated that he did not believe this to be a correct statement of fact since 
working for RRG’s DKS did not require taking of the Hitler oath. Even 
people working under contract (Pauschale), Cleinow stated further, did 
not have to take such an oath. 

Cleinow would not characterize Hansen’s attitude toward his work as 
fully cooperative. Cleinow recalls specifically that Hansen stayed away 
from work on several occasions, once (in 1943) for a period of weeks or 
so. However, since DKS was always in need of qualified foreign language 
personnel, no steps were taken by the heads of the different departments 
to dismiss people not attending to work assigned to them in their respec¬ 
tive shifts. Cleinow believes that Ribitzki should be able to supply more 
detailed information in this respect. 

When informed that in 1945 Hansen stated to the British that he par¬ 
ticipated in the sketch "Frontline Family”, supervised by one Mr. Schotte, 
Cleinow suggested that Schotte be interviewed. Cleinow mentioned as 
Schotte’s present address New York City and also suggested getting in 
touch with Mr. Woerheide (of our Criminal Division) for detailed informa¬ 
tion on the "Schotte case". 
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If requested I will testify to the facts stated in the above given sum¬ 
mary of my interview with Walther W. Guenther, attorney, Department of 
Justice. 

Emmaus, Pa., August 15, 1953. 

(Signed) Horst M. Cleinow 


[ Filed Aug. 26, 1955] 

(Extract from Plaintiff’s Exhibit No. 16) 

PASSPORT 

United Kingdom of Great Britain and Northern Ireland 


No. of Passport 
Name of bearer 
National Status 
Profession 

Place and date of birth 

Issued at 

This passport is hereby renewed 
Valid until 9th July, 1944. 


- 238727 

- Mr. Erwin Gunther Hansen 

- British subject by birth 

- Student 

- 2 April, 1913 
Ventnor, Isle of Wight 
England 

- Foreign Office, 29 July, 1934 

(Stamped Foreign Office 
12 July, 1939) 


Page 19 of Passport No. 238727 

Visa issued by German Embassy in London, Passport Section, on July 19, 
1939. 

This visa may be used for crossing the frontiers until Oct. 18, 1939 in¬ 
clusive. 
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[ Filed Aug. 26, 1955] 

(Extract from Plaintiff’s Exhibit No. 17) 

(Translation) 

WEHRPASS 

(Military Service Record Book) 

Page 1 

Name of Passholder Erwin Hansen 

Berlin - Schoeneberg October 9, 1939 

(Seal of District Command) Signature 


Page 3 


I. 


Personal Data 

Surname - Hansen 

First Name - Erwin Gunther 

Date of Birth - April 2, 1913 

Place of Birth - Ventnor, England 

Citizenship - German Reich and British citizenship 

Religion - Roman Catholic 

Status - Single 

Profession - Studied : Engineer 

- Practiced: Ditto 

Parents - Father : Albert Hansen Mother: Mary Hansen nee 

Occupation: Farmer de la Montaigne 

Selwyn 


Page 4 

Education - High School Graduate 

Knowledge of 

Languages - Reads and writes English 

- Holder of driver’s license 3d class 


Licenses 
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Page 5 


Da 

Examination and Registration 
for Military Service 


Examined and Registered for Service ) 

Physically Examined ) as Draftee 

1. Armed Forces Command 

Berlin Vm 9 October, 1939 


DECISION 

1. Fit for Active Service, Replacement Reserves I 

(Two Signatures) 


[ Filed Aug. 26, 1955] 
(Plaintiff’s Exhibit No. 18) 
(Translated) 

Official Business 
[ Stamp] 

Chief of Police in Berlin 


PostCard [post-marked] 

Berlin NW 7, Dec. 22, 1939 


to Mr. Erwin Hansen 

Berlin- Schoeneberg 

Kufsteinerstr. 53 

[ the message] 

The Chief of Police in Berlin 
Section II 

File Symbol: H H 1656/39 Berlin, Dec. 21, 1939 

Burgstr. 29 

You are requested to call on one of the next 8 workdays, between 9 
and 13 o’clock [9 a.m. and lp.m.] at Burgstr. 29, Room 218, bringing 
along birth or marriage documents [ of your family], including those of 
your grandfather. 

[ Stamp] Chief of Police in Berlin / signature - illegible/ 
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[ Filed Aug. 26, 1955] 

(Plaintiff’s Exhibit No. 19) 

(Translation) 

Pay Office of the For. Mail Cens. Office 
Office of Defense in Military District m 

Berlin, July 12, 1940 
Matthaikirchplatz 15 

Registered 

Mr. Erwin Hansen 
Berlin-Schoeneberg 
Kufsteinerstr. 53 

The Pay Office of the Foreign Mail Censorship Office is herewith giving 
you notice, terminating your employment at the Foreign Mail Censorship 
Office as per July 31, 1940. 

/s/ Hampel 

Kriegsverwaltungsinspector 
[ title of Milit. Admin. Official] 

Seen . 

/s/ Lehmann July 16. 


[ Filed Aug. 26, 1955] 

(Plaintiff’s Exhibit No. 20) 

(Translation) 

The President of the Labor Office of Berlin Berlin C 2, Aug. 10, 1940 

File Symbol: H/l c-3 — 5551 B 

Labor Office of Berlin 
Agency for scientific, technical, 
and artistical occupations 
SW 68, Charlottenstr. 90-94 

To the Auslandbriefpruefstelle [ Foreign Mail Censorship Office] 

Berlin, Armed Forces Distr. HI 
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12790/40 


Berlin 


Re: Decree regarding restrictions concerning change of place of work 
of September 1, 1939. 

Previous record: Your application of July 25, 1940, to terminate 
To Mr. Erwin employment of the interpreter Erwin Hansen I 

herewith issue subsequent permission for termina¬ 
tion of the employment with the following ruling: 
the permission does not determine the justification of the notice of termin¬ 
ation. 

By order: signed Dr. Taubmann 
signed: Bauder 


Hansen for 
his information. 


[ Filed Aug. 26, 1955] 

(Plaintiff’s Exhibit No. 21) 

(Translation) 

Geheime Staatspolizei 

Office of the Directorate of the State Police 

Symbol: 256 a 

Summons 

in [your] own business, 

I request you to call on Tuesday, November 18, 1941, between 9:30 and 
10 a.m., at the Police Presidency, Berlin, Alexanderplatz, entrance 
Gruner Str., corner of Dirks en Str., Room 262. 

Please bring your identification card etc. with you. 

Should you move away from here in the meantime, it is requested that 
you return the summons, stating your new residence. 

Berlin C 2, November 14, 1941 
(Office) IV, I, 4. 

By order: [ initial] E. 

Tel.: 51 00 23, App. 423 
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[ Filed Aug. 26, 1955] 

(Plaintiff’s Exhibit No. 22) 

CER TIFICATE 

Subject; - Release. Ref; - 033/RE/ll. 

H.Q. Berlin Area Ref; -(illegible) 
To HANSEN - ERWIN GUNTHER 
You will leave this establishment at 1430 hrs. on 11/8/45 
and report to the Police before changing your address 

(signature illegible) 

Capt. 

Commandant. 

H. Q. Berlin Area 033 

11/Aug. /45, 


[ Filed Aug. 26, 1955] 

(Plaintiff’s Exhibit No. 23) 

OFFICE OF THE CUSTODIAN OF ENEMY PROPERTY 
* * * 7, Crosby Square, 

Bishopsgate, 

London, E.C. 2. 

28 July, 1948. 

TRADING WITH THE ENEMY ACT, 1939 
N. B. - Please quote ) 
fully the following ) T.W. E. (H) 79303 
reference ) 

Dear Sir, 

I am directed by the Custodian to acknowledge receipt of your letter 
of the 21st instant, and to say that the moneys referred to therein were 
transferred to the Netherlands Authorities in London on Schedule No. 5, 
for payment by them to you in Holland. 


If you have not yet received payment of these moneys, you should 
communicate with the Netherlands Embassy, Custodian Department, Here¬ 
ford House, 117, Park Street, W. 1, quoting the above Schedule number. 

Yours faithfully, 

(signature illegible) 
for custodian. 

E. G. Hansen, Esq., 
c/o R. P. Hill, Esq., 

372, King Street, 

W. 6. 


[ Filed Aug. 26, 1955] 

(Plaintiff*s Exhibit No. 25) 

AFFIDAVIT 

I, Leo Anton Ribitzki, resident at 43, Am Schafersee, Berlin- 
Reinickendorf-Ost, wish to state the following: 

I was employed by the Overseas Dept, of the Reichs-Rundfunk G. m.b.H. 
as announcer until 1941 and from then until the end of the war as programme 
coordinator. As such I knew Mr. E. G. Hansen well and was also informed 
of the official policy as regards him. I know that he was not a National So¬ 
cialist and that he was officially regarded as an active opponent of the Na¬ 
tional Socialist regime, and that in consequence his position was a very dif¬ 
ficult one. I knew that his case was under investigation by the Gestapo in 
the autuum of 1941, and was myself questioned regarding his person and move¬ 
ments. I know that for years a constant fight was fought in the offices of the 
Propaganda Ministry between the Overseas dept, who wanted to keep him 
and the dept, broadcasting to England who, quite rightly, argued that he was 
completely wasted where he was and in what he was doing, and that he should 
be broadcasting to England instead. I further know that he was constantly 
pressed to introduce political propaganda into his broadcasts, but that he 
managed to evade this, also that for years it was demanded that he should 
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stop concentrating on a half hour entertainments programme once a week, 
which he did not even write himself, and other unpolitical programmes such 
as music introductions and prisoner of war messages, and instead read the 
news bulletins and commentaries every day. I also know that for years he 
was accused by the management and the Propaganda Ministry of sabotage of 
the German war effort by M Arbeitsverweigerung M (refusal to work), and that 
he was in difficulties on this account. I further wish to state that, had he so 
desired, Mr. Hansen could have occupied the highest positions in the Rund- 
funk and the Propaganda Ministry, and that in fact he was repeatedly con¬ 
sidered for such, but that instead he took great pains to remain as unim¬ 
portant as possible. 

I am willing to the best of my knowledge and recollection to give de¬ 
tailed information regarding the points mentioned above. 

Berlin the tenth June, 1946. 

(signature illegible) 


[ Filed Aug. 26, 1955] 

(Plaintiff's Exhibit No. 26) F28-31384 

Statement 

made for the Department of Justice, Overseas Branch. 

In 1939, I was hired by the Reichs-Rundfunk G. m.b.H. as an an¬ 
nouncer. From 1941 to 1943, I was news editor for the Empire Department 
(broadcasts in English to the Near and Far East and South Africa). From 
1943 to the end of the war, I was in charge of the Empire Department. 

I first met Erwin G. Hansen when he and I were announcers. I am 
unable to state in which way he established contact with the Shortwave Sta¬ 
tion. After I was placed in charge of the Empire Department, Mr. Hansen 
did a certain amount of work for me. His services were mainly of a linguis 
tic nature (he talked English like a native). He announced and read certain 
program features in English (news bulletins, music programs etc.). The 
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items which he read were mostly prepared by other people. The Anzac Tat¬ 
too which you mentioned was an entertainment program. I am not familiar 
with Mr. Hansen's activities for the German European Station. 

I have always understood that Mr. Hansen worked as a free lance man. 
The income figure of RM 22,750.00 for the year 1943, which you are quot¬ 
ing, is rather high yet may be explainable from the amount of work done 
also for other departments. As far as I am concerned, I am sure that I 
have never approved a higher payment for Hansen than for any other fore¬ 
igner or German who accomplished the same amount of work. It is conceiv¬ 
able that changes of the payment vouchers which I signed were subsequently 
effected. Such changes never came to my attention, however. 

During the years of my association with Mr. Hansen, I felt that his 
heart was not at all in the job. I know nothing about his racial extraction. 
About the turn of the year 1944/45, he introduced me to his fiancee; there 
was at that time, of course, no talk about her racial extraction. 

I do not remember having taken an oath of allegiance to the "Fuehrer", 
as far as my radio activities are concerned and I am certain that Mr. Han¬ 
sen did not take it, either. Mr. Hansen was very unpopular with the lead¬ 
ing executives because he was not trusted politically. At one occasion, 

Mr. Hansen was in serious danger of being drafted. I was, however, final¬ 
ly able to prevent this. 

Bielefeld, North Rhine Westphalia, 

February 1, 1951 DR. RUDOLF BOEHRINGER 

81 Nordstrases 
Duesseldorf 


EXTRACTS FROM DEFENDANT'S E XfflBIT NO. 1 


UNITED STATES OF AMERICA 
DEPARTMENT OF JUSTICE 
OFFICE OF ALIEN PROPERTY 

NOTICE OF CLAIM FOR RETURN OF PROPERTY 

* * * * * 

1. (a) Claimant’s name_ ERWIN G HANSEN _ 

(b) Address _ 9 Avenue Hoche _ 

_ Paris VIII (e), France _ 

* * * * * 


11. Chain of title to property.—Describe below the last transfer of title to the property 
(Omit any transfer already described in Schedule 1QA or 10B.) 

(a) Date Property acquired by claimant through purchase in 1 

(b) By whoa transferred ^ 

(c) To whoa transferred _ 

(d) Nature and tense of transfer _ _ 


(e) Consideration actually paid _: to be paid 

(f) If officially recorded or registered, give citation _ 


If there have been any other transfers of the property since March 1, 1938, give 
the sane information about these other transfers, using a supplement. 

Attach a copy of each document of title, and of any contract pursuant to which 
a transfer was made, to each copy of your form. Photographic copies are preferrc 
If documents are in a foreign language, English translations Bust also be attached 



EXTRACT FROM DEFENDANT’S EXHIBIT NO. 1 A 


* * * * * 

11. Chain of title to property.—Detcribe below the last transfer of title to the property, 
(Omit any transfer already described in Schedule 1QA or 10B.) 

(*) Data Proprtr acqnlyd by drigjrt thggngi puxabam* in X93T~ /fjj 

(b) By whom transferred _ 

(c) To whoa transferred _ 

(d) Nature and terms of transfer 


(e) Consideration actually paid ; to be paid 

(f) If officially recorded or registered, give citation _ 



If there have been any other transfers of the property since March 1, 1938, give 
the cane information about these other transfers, using a supplement. 

Attach a copy of each document of title,, and of any contract pursuant to which 
a transfer was made, to each copy of your form. Photographic copies are preferrc 
If dociraents are in a foreign language, English translations must also be attach*.* 
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[ Filed Aug. 26, 1955] 

(Defendant’s Exhibit No. 2) 

Account of my Actions during the War . 

I am a British subject. I was born at Ventnor, Isle of Wight, on 2nd 
April 1913, son of an English mother and a German Father. Thus my na¬ 
tional status is: British by birth, German by parentage. In 1913 my 
parents were resident at Edgbaston near Birmingham where my father was 
managing director of a public company. In 1919 he took up some position 
with the army of occupation in the Rhineland, and we moved to Cologne. Not 
long thereafter he settled down in Amsterdam as a banker. My elder broth¬ 
er, who died in 1931, and I were sent, for reasons of health, to a public 
school in the Austrian Alps, the well known ’’Stella Matutina”, which later 
was promptly sacked after the German annexation of Austria. In the spring 
of 1932 after the set back of the Nazi-party in the German Presidential 
elections my father bought a large estate in Mecklenburg and returned to 
Germany to realize his lifelong ambition to breed horses, pigs, and cat¬ 
tle. In 1933 I was working for J. Dreyfus & Co., Berlin, bankers, but had 
to leave them and Germany rather precipitately in June 1933 on account of 
political disagreement with the Nazis in the bank. I took up residence in 
England and worked for Erlangers Ltd., of London. After a year with a 
stockbroker’s firm in New York I returned to England, and studied Engi¬ 
neering at Cambridge University from 1936 to 1939, gaining a second class 
Honours degree of ’’Bachelor of Arts”. 

In the late summer of 1939 I suffered an accident and was surprised 
by the war on my father’s farm deep in the country where I had gone from 
England to spend a holiday with my family, and was unable to return. Thus 
I was caught in Germany with just some summerclothing, and nothing else. 
On the strength of my British passport I tried to register at the local police 
station as a British subject only, was however not accepted as such by the 
police who knew that my father was a German national, and was forced to 
register as a dual national, as I have subsequently done throughout the war. 
Wanting to use the war years for furthering my studies, I moved to Berlin 
where I applied to the Technische Hochschule for permission to enter as a 
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postgraduate student and work for a Dr. Ing. degree. I had no documents 
showing the results of my former studies, but a Dutch friend very kindly 
obtained the necessary papers for me from the Cambridge authorities. 

The Technische Hochschule referred the matter to the Minister of Educa¬ 
tion who decreed that he considered a Cambridge degree as worth nothing, 
and that it could not be recognized, but to remove all possible hardship due 
to the war, I was allowed the Previous Examination (Vorprufung) and six 
terms. There was nothing I could do, but accept this ruling. The Technische 
Hochschule then in turn refused to recognize my practical training, and so 
I was forced to work as an apprentice in a factory for three months, before 
I could be immatriculated at the beginning of 1940. 

In the meantime I had been examined for military service in spite of 
my protests that I was a British subject. These protests, however , resulted 
in my being put down for the Flak which as part of the Luftwaffe was not then 
stationed at the front. When I again protested, the question of my serving 
at all was referred to the OKW for decision. In consequence my German 
military passport bears the entry "German and British nationality". Next 
the police and the Gestapo started busying themselves with my case. In 
December 1939 I was called to the police to prove my Aryan descent. This 
was impossible as my English ancestors had been Jewish. However, as I 
had to protect my mother, who was divorced from my father, I maintained 
that it was impossible to obtain the papers from England, and that I was 

trying to get them. After the police came the Gestapo. From January to 

% 

April 1940 I was summoned about four to five times to their headquarters 
on Alexander Platz for interrogation. I questioned the validity of my Ger¬ 
man nationality on the grounds that I had not been registered with the German 
Consulate after my birth and that I had never possessed German papers. 

The Gestapo answered that my father was German, and that that was suf¬ 
ficient for them. I further asked whether I was to be called up? They 
answered that that was for the OKW to decide, they were satisfied that I 
was a German citizen and would tell the OKW so. I argued that after the 
war there would again have to be normal relations between Germany and 
England, and that persons like myself were best suited to pick up the 
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broken threads. For that reason it would be foolish to place me in the 
wrong with the British government by forcing me to join the German army. 
They answered that I need have no worries on that score after this war 
nobody would want to go to England again. I asked them whether it was not 
possible for me to be interned instead, whereat they turned very nasty and 
said that, as I was a German subject, the internment camp for me would 
be Sachsenhausen, the notorious concentration camp near Oranienburg, and 
that my family would also "not like it very much". With the likelihood of 
being called up now before me, which I had hitherto not really believed prob¬ 
able, I decided to flee to Italy which was then still a neutral country and 
from there to make my way to England. I further decided that it would 
have to have the appearance of an accident, or my family would be made 
to suffer. With this idea in mind I went to Obergurgl for the wintersports. 
Obergurgl is separated from Italy only by a mountain range covered with 
glaciers which to an expert skier and mountaineer like myself would not 
have provided great difficulties. However, very soon after my arrival, a 
very amusing Viennese who admitted that he belonged to the civilian SS 
sought my acquaintance. He professed a great liking for my company, 
and from now on I was never left alone. As a result of this, although I 
was on the Italian side of the mountains several times, and would only have 
had to point my skis downwards on that side, I had no chance of escape. 

I never suspected a design in this until one and a half years later in 1941, 
when during a second series of Gestapo interrogations I was told exactly 
what remarks I had made to my fellow guests at Obergurgl in 1940. Then 
I realized that that man had been sent there to watch me. After the failure 
of my plans I returned to Berlin and resigned myself to await the OKW T s 
decision hoping that I might be spared after all. Shortly before the deci¬ 
sion was announced I called at the American embassy which was serving as 
Protecting Power, and spoke to the official in charge. I asked him what I 
could do against being called up. He advised me to let myself be interned. 
This was not very helpful advice, for as I was considered a German nation¬ 
al I would not be interned. (See answer Gestapo). I asked whether the 
protecting power could not do anything for me, to which he answered that 
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they could not protect persons of dual nationality. I further asked what would 
happen if I were called up. His answer was that I should automatically lose 
my British nationality. At the beginning of June 1940 the OKW announced 
that I had to serve. There were now three * * * ways open to me. Join 
the German army, go to a concentration camp, or seek some employment 
that would keep me exempt from military service. The first was absolutely 
out of the question, although many people who were confident that the war 
would be over in the autumn, advised me strongly to do so. However, 
under no circumstances did I want to fight against England and for the per¬ 
petuation of the Nazi regime, and desertion from a non frontline body 
would have been impossible, also I did not want to lose my British nation¬ 
ality. The second course would have been very heroic, but it would have 
meant self destruction, and would also have involved my family, whose 
position was already gravely endangered due to my father’s outspokeness 
on several occasions. Thus this alternative was also ruled out. Consider¬ 
ing the third course, I came to the conclusion that I should have to seek a 
position which while affording me the maximum of protection would involve 
a minimum of aid to the German war effort. I fully realized at the time 
that the course I should have to pursue would come under investigation after 
the war. Still I decided that it was the only course that I could pursue . . 

And so I looked around for some suitable appointment. 

An engineering job was out of the question, my English degree not 
having been recognized. Also in any case, no firm would have been able 
to keep a junior employee of my age group reserved for very long. Friends 
suggested the Rundfunk which was looking for speakers for their English 
language broadcasts. However, I considered this the last resort, if every¬ 
thing else failed and applied for a post as interpreter at the Letter Censor’s 
Office, although I knew the work was tedious and boring and the salary rotten. 
I hated the idea of reading private letters and straight-away requested to be 
assigned to the Patent Dept, of which I had heard and where I felt I could 
do no harm. My employment commenced on about 20th June 1940 and lasted 
until the middle of July during which time I did nothing but read American 
Patents. On July 13th I received a registered letter giving me notice to 
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the 31st. My departmental chief was very much astonished when I showed 
him the letter, but was unable to find out why I was to be dismissed. Short¬ 
ly afterwards I was called in to the staff managers office and told to leave 
the building at once. When I asked for the reason of my dismissal, I was 
informed that ”for reasons of national security” I could not remain. Later 
I heard that all members of my department were warned not to associate 
with me in the future. A few days later I was called up to the Flak at Lank- 
witz. I knew that always more conscripts were called up than necessary, 
so I purposely went there late, my summons was taken from me and I was 
sent home again. Now there was no other way out than turn to the Rund- 
funk. However, I had in the meantime found out the difference between the 
department broadcasting to England and the department broadcasting to over¬ 
seas on shortwaves. I figured that little, and in any case less, damage could 
be done by the latter, as not many English people would be in a position to 
listen in; so I applied to them and was immediately given a position as pro¬ 
gramme announcer in German and English. This was on 5th August 1940. 

At first it was agreed that I should work only 3 to 4 days a week so that I 
should be able to pursue my studies, but soon under the threat of releasing 
me to the army I was forced to work more and had to give up the Technical 
Highschool. This threat was constantly employed during the following 
4-1/2 years and on several occasions became very dangerous, but I was 
always lucky in managing to evade it. However, in spite of all this I re¬ 
fused to be forced into signing a contract, which would have entailed 
swearing an oath of allegiance to the ”Fuhrer” and would have required 
proof of Aryan descent, thus I was always in possession of a certain amount 
of freedom of action, so that in general I managed to pick out the least im¬ 
portant jobs in the Rundfunk. All the same I was not a free agent and was 
not allowed to leave Berlin without permission. My attitude was one of 
constant resistance, active and passive, and in 1941, for instance, the In- 
tendant refused a request on the grounds that I was M politisch unzuverlassig” 
that in fact "my political ideas were diametrically opposed to those of the 
government”, and that I ”was gravely suspected, and not only by them (by 
which I suppose he meant the Gestapo) and not only of seditious propaganda, 
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but also of more serious matters, and that nobody knew why I was in Germany 
at all. " In the years 1940 to 42 I was often asked to write political commen¬ 
taries, but I always refused. In the summer of 1942, when the broadcasting 
stations to England required a news reader, they wanted to get me for the 
job. They offered me a good salary and a job of news reading only without 
the tedious work of programme announcing in between, and when I refused, 
they tried to obtain a Ministerial decision that I should be transferred to the 
more important department which undoubtedly was theirs, but I also pulled 
some strings and the danger of joining the n Haw-Haw outfit” was averted. 

In September 1942 I found it possible to back out of news reading altogether 
by occupying myself with the transmission of prisoner of war messages and 
by taking an active interest in a weekly half hour of harmless entertainment. 

I managed to keep this up until the end of 1943, doing hardly any work at all 
for the Rundfunk during this time. Then somebody discovered this, and I 
was ordered to read the news to Africa twice a week. Early the following 
year the order was extended to four times a week. I refused. This refusal 
was considered a very serious case of sabotage of the war effort (arbeitsver- 
weigerung) and I narrowly avoided military service or something worse by 
the coincidence that a new entertainment programme was to be started, 
sponsored by very high quarters, which desperately needed collaborators 
and contributors. I was transferred to take an active part in it, but when I 
found that it was not quite unpolitical, I confined my collaboration to the 
passive one of actor and announcer, there/by disappointing my new superiors 
to my not very great advantage. In the end of 1944, when German political 
and military bankruptcy was beginning the leading Rundfunkmen in the face, 
their hostility towards me as an opponent again became very marked. 

Friends in the know warned me that release to the Wenrmacht was immi¬ 
nent. So I began looking for other means to tide me over what I felt cer¬ 
tain could only be the last weeks or months of the war. However, I did 
manage to hang on until March 1945, when the programme which had sup¬ 
ported me was discontinued as too unimportant. Now my fate seemed to 
be definitely sealed, and this time I was told openly that I was released, but 
luckily a speaker was needed to read a newsbulletin once a day over station 
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Hamburg, as an emergency in the event of the cable between Bremen and 
Hamburg being interrupted. So I stayed on without, however, having to read 
the news. In the second week of April I was transferred to Hamburg. There 
I found that Hamburg had in the meantime become the main news broadcast¬ 
ing station, that William Joyce had come over from Apen to lead it, and 
that I was to read the news to England. I returned to Berlin immediately 
where I went into hiding until the end of the war. 

As mentioned before the interest of the Gestapo continued after the 
1940 series of interrogations. This was forcibly brought home to me in 
the autumn of 1941 when I was in for my second series of interrogations, 
six to seven in all, spread over a period of nine weeks, September to No¬ 
vember. In one of these the Gestapo gave me a complete outline of my 
movements from January 1940, when I had first come into contact with 
them, onwards. They told me the contents of my conversations with vari¬ 
ous fellow guests in Obergurgl in 1940. It was then that the true signifi¬ 
cance of my constant companion dawned on me. The Gestapo told me of 
my visits to the American embassy and warned me against visiting it again. 
They knew of all my friends and with whom I had associated during my hol¬ 
iday at Lech in 1941. One of these interrogations seemed to deal mostly with 
a remark I was alleged to have made to a chance acquaintance during a short 
visit to Leipsick, namely that I preferred English dance music to the Ger¬ 
man classics such as Beethoven. However, their main point seemed to be 
that to everyone, even chance acquaintances, I always maintained my Bri¬ 
tish nationality, and that I was spreading subversive propaganda. I was re¬ 
leased with a severe warning and the strict order to consider myself Ger¬ 
man and not English in future. Until this series I had been unsuspecting of 
being watched, but later I noticed the surveillance occasionally. All these 
years were a constant nightmare for more reasons than this, and evasion 
of military service imperative for reasons not hitherto mentioned. In 
March 1941 I had met a Jewish lady from Vienna. When the persecutions 
began in earnest in the summer of that year, and she was forced to leave 
her former residence, I took her into my flat where she is still staying. 
Naturally I did not register her and she stayed there hidden from the 
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authorities until the end of the war. It has remained a miracle to us that 
the Gestapo confined their curiosity wholly to my person, and in fact for 
nearly four years we lived in a state of constant terror - particularly so 
during the period of investigation in 1941 - lest the Gestapo inquire further 
or lest we should be denounced to the police, as detection would be the very 
least have meant deportation to a ghetto in Poland for her and a concentra¬ 
tion camp for me. One actual denunciation to the police in 1943 we were 
luckily able to smoothe over with a small gift, and one Gestapo raid where 
detection would have been automatic we managed to survive by such a lucky 
fluke that we still consider it a miracle today. Also we were lucky that I 
managed to evade military service, for then she would have had nowhere to 
go. 

In conclusion I wish to state that after I had decided under all circum¬ 
stances to avoid joining the German army, the worst that could have happened 
to me would have been a German victory, for I should not have been able to 
unhold the structure of lies indefinitely. The fact that I was not pure Aryan 
would sooner or later have come out, and above all the fact that I was hiding 
a Jewish person from the police I should not have been able to hide much 
longer. These two fact combined with my recorded anti-Nazi convictions 
would finally have landed us in the concentration camp that we had just 
managed to avoid so long. 


Berlin, July 1945. 



[Filed Aug. 26, 1955] 
(Defendant’s Exhibit No. 3) 
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STATEMENT 


E. G. Hansen, 

9, Avenue Hoche, 

Paris (8e), 

France. 

Rec’d 11/15/49 
[ Initial ] 


The following questionnaire of the Office of Alien Property, Wash¬ 
ington D. C., has been sent to me by the intermediary of Messrs. J. 

Henry Schroder Banking Corporation of New York City: 

Questionnaire 

1. Why was I in Germany in 1939 in the first place? 

2. Why did I remain? 

3. Why could I not leave prior to the war ? 

4. Why did I stay in Germany so long after the war? 

5. What did I do in Germany during entire period? 

6. What basis did I have for making statement regarding wife? 

In reply to this questionnaire I wish to make the following state¬ 
ment: 

Statement 

I am a British subject by birth. In 1939 I was resident in England. 

My parents, at the time, were living in Germany where, after retiring from 
active business, my father had gone to live in 1932 on a country estate he 
had bought. 

Towards the end of July 1939 I went to Germany to spend a short va¬ 
cation with my parents and equipped only for such. While there, in early 
August I suffered an accident causing a broken nose and concussion of the 
brain. In consequence I was unable to leave prior to the outbreak of the 
war. 

As escape was impossible, I registered with the police as a British 
national in mid-September. However, it was known that my father was a 
German citizen, and thus the police refused to treat me as a British na¬ 
tional and have me interned. Instead, they immediately had me drafted 
for military service in German army in early October. I refused military 
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service as a British subject, and my case was transferred to the High 
Command for decision, who later passed it on to the Gestapo. 

In the meantime with the aid of friends in neutral countries I had 
managed to obtain from among my belongings, all of which which were 
in England, the certificates of my Honours degree of Bachelor of Arts of Cam¬ 
bridge University in the Mechanical Sciences and took up residence in Ber¬ 
lin with a view of immatriculating at the Technical University as a post 
graduate student. However, English degrees were not accepted in Ger¬ 
many at that time, and I had to start again from the bottom. 

In December 1939 to March 1940 I was summoned first to the police 

and later to the Gestapo for a number of interrogations. Luckily, since 

/ 

she was born abroad, my mother had been able to hide that she was Jew¬ 
ish at birth, and the proof of so-called ’’Aryan descent” was deferred for the 
duration of the war. All the same, before the Gestapo I again refused mili¬ 
tary service on the strength of my British nationality and demanded intern¬ 
ment. However, the Gestapo refused and gave me a choice of 1. serve in 
the German armed forces, 2. some employment acceptable to them, or 
3. the Oranienburg-Sachsenhausen concentration camp. 

I then tried to flee across the Alps to Italy, which at the time was 
still neutral, but although frequently I had my foot on the border, as I was 
constantly shadowed by a Gestapo agent, and I had to turn back. Subse¬ 
quently I was under continuous surveillance for 1-1/2 years until the next 
series of Gestapo interrogations in the autumn of 1941. I was, however, 
unaware of this. After returning to Berlin, I put my case before the Pro¬ 
tecting Power, but they declared themselves unable to help me and warned 
me against joining the German armed forces, as this would automatically 
entail the loss of my British nationality. 

I was then forced to work for the German radio in the capacity of 
actor, translator, and announcer, mostly in musical and other purely en¬ 
tertainment programmes. I managed with the very great difficulties to 
stay there until the end of the war. as I was constantly accused of political 
hostility, sabotage, and subversive propaganda aimed to cause defeatism, 
and also because the work I did was negligible. 
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In the spring of 1941 I met a Jewish lady from Vienna who has since 
become my wife, and when later on that year the persecutions of those of 
the Jewish faith began in earnest, and she was forced to leave her resi¬ 
dence, I gave her shelter in my flat. However, as mentioned before, 
shortly afterwards the Gestapo, for several reasons, again became very 
interested in my case, and I was again summoned for about six interroga¬ 
tions over a period of about eight weeks to their head quarters. I managed 
to survive these. 

As soon as this period of investigation began the lady who is now my 
wife went to stay with acquaintances in her native Vienna, but there she ran 
the added risk of running into somebody who would recognize her and give 
her away. So, as soon as my own trials were over, she considered that, 
inspite of my own difficulties, the risk in Berlin, where she was unknown 
and where the people were more generous, was less great, and she re¬ 
turned and stayed clandestinely with me for 3-1/2 years from late 1941 
to the end of the war. 

This period, naturally, was very difficult and trying, but we were 
extremely lucky in escaping detection which would immediately have sent 
both of us to a concentration camp. We managed to dissuade people from 
informing on us and with a small gift to a well meaning policeman we even 
managed to make a denunciation disappear, until nearly the end of the war 
when there was again a police investigation, but then we were saved by the 
timely end of the war. 

Naturally, during this period of common peril and privation we had 
formed a mutual attachment. After the end of the National Socialist regime 
we were able to marry, however, my wife did not want to be married as a 
German national, so we had to wait about an other year until her Austrian 
nationality had been reestablished. Soon afterwards she expected a baby 
which was born early in 1947. Probably due to the privations and nervous 
tension of the preceding years the time of pregnancy was very hard for my 
wife and the baby was one month premature. It took more than one year 
until the summer of 1948 when the health of both was no longer delicate, and 
both were stifficiently strong to face any ordeals lying ahead, and also that 
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I had completed the necessary financial and other arrangements to make the 
repatriation sufficiently comfortable. For, as I have no living relatives 
left in England, I had no one to give us shelter and help us for a beginning. 

After the war, when I was again permitted to exercise my profession, 

I joined a firm of thermal engineers in Berlin, and as I showed some ability, 
soon gained a prominent position. In consequence, when we were in London, 
fee French counterpart of this German firm, who had heard of me before, 
offered me employment in Paris. So after staying two months in London, 
we took up residence in Paris. 

(signed) Erwin G. Hansen 

(SEAL) Subscribed and sworn to before me this Nov. 10, 1949 

by (signed) (illegible) 

(signed) Jean V. Smith 

Vice Consul of the United States of America 

♦ * * * 


[Filed Aug. 26, 1955] 

(Defendant’s Exhibit No. 4) Berlin, 

26th July 1945 

STATEMENT OF Erwin Gunther Hansen, who saith:- 

Early in June 1945 I wrote a draft statement which consisted of an 
’’account of my actions during the war”. This is the six page statement now 
produced to me and a single page shortened version. These documents 
show the work I did during the war years and the motives which actuated 
me. So far as it goes, the statement is accurate, but I purposely left out 
some minor detail, because I was anxious that when I gave the statement 
to the British authorities, as was my intention, it should be read. 

I am quite prepared to amplify this statement and provide any infor¬ 
mation within my power, and I acknowledge that I have been cautioned that 
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I am not bound to say anything, and that what I do say will be written down 
and may be given in evidence. 

(signed) Erwin HANSEN 

When I commenced to work for the R.R.G. I did so, as described in 
my full statement. I was never a member of the Staff, but I worked in 
the following way, for which I was exempt from military service, this 
being the actual reason for my workings there at all. From 1940 in August 
till September 1942 I was an announcer in the DeutscherUberseesender. 

During this time I worked in the Deutschlandhaus, Adolf Hilter Platz. 

These were daily duties of announcing programmes in German and English 
and leading the news in English. The programmes were broadcast on short 
waves to the Far East and Africa. 

In September 1942 I was relieved of my duties of announcing to devote 
myself to the duty of producing a weekly half hour entertainment programme 
entitled ’’Anzac Tatte”. I continued producing this until the end of the war. 

I also read some prisoner of war messages in the same station’s programmes. 

These duties were for D.U. S. 

,3 

In August 194p, when the D.U. S. moved down to Kenigswusterhausen, 

I was forced to do additional announcing duty, at first two and later three 
times a week. Later on I was also asked to extend it to four times a week, 
but I did not. This was in March 1944. The announcing duties terminated 
in May 1944. 

'Whilst performing such duties for D.U.S. I did some work for the 
Deutsche Europasender service, as it was later to be known, though when 
I started in about September 1940 it was known as Sender Bremen. It was 
under the direction of Herr SCHMIDT HANSEN. I had to speak a war re¬ 
port called ’’Despatches”. These were two minute newspaper reports. I 
did this for a few months, maybe nine months at most. Subsequently I took 
the part of a husband in Front Line Family in a short dialogue written by 
Margaret BOTHAMLEY. This may have been at some time in 1942. From 
May 1944 onwards I took part in a semi-political entertainment programme 
entitled ’’Jerry Calling”. These went on till March 1945. 
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It is difficult to assess my earnings, but they varied considerable and 
may have averaged 600 RM. a month in the first year, totalling a gross 
amount of 2,000 RM a month during 1944. It has to be appreciated that 
paying a Bachelor’s Tax as well as income tax I lost about 70% of my in¬ 
come of the larger income. 

In March 1945 I took on an emergency job with Herr DIETZE to read 
a news bulletin on Radio Hamburg in the event of the line between Hamburg- 
Bremen being disrupted. This would have been a broadcast at 4.30 p. m. 
but happily the emergency never arose, and I did not broadcast, though I 
did record sometimes. 

In the second week in April 1945 I was transferred to Hamburg to con¬ 
tinue from there the same kind of work. I have dealt with this in my other 
statement. 

Occasionally I took part in plays or sketches, mainly for D. U. S., 
but I cannot remember details. I have certainly covered all my regular 
broadcast work. 

I have already given some particulars of personalities connected 
with the Rundfunk. I may be able to add some details: 

CLEINOW - Christian name HORST 

BARINGER - should be Dr. Rudolf SCHRENGER at Frank BROWN 
DIETEER is spelt DIETZE 

SCRAFER commentated in the name of Graham GARNER. 

STROM should read Dr. Egon STROHM and he broadcast as 

"Scrutator”. His wife was Marjorie BOOTH, the 
opera singer. 

Other people I met included:- 

Norman BAIL LIE STEWART . I collaborated with him in writing sket¬ 
ches for "Anzac Tatto”. We were quite friendly in doing this work, 
but he was not a personal friend of mine. We worked together for 
about 10 months. He had an office in the Foreign Office in Saarland- 
strasse. 

ROYSTON He also wrote sketches for Anzac Tatto and, like BAILLIE 
STEWART, had an office at Saarlandstrasse. I recognize his photo¬ 
graph. 


I have scripts of many editions of ”Anzac Tatto”, and there show 
the last two mentioned persons as authors, and also include - 
Ec DELANEY WARD 
Eo DELANEY 

EoD. WARD the same man, an American whose correct name is 
Edward DELANEY. He probably does not know anything about these 
sketches being broadcast in particular programmes, for I do not 
think he had anything to do with the Rundfunk once America came 
into the war. They were written years before they were broadcast. 
Jack TREVOR. Wrote some for over a year and a quarter. He also 
took part in them; he is an actor. I believe his real name is STEANE, 
I knew of the existence of the Concordia Stations working from the 
Reichssportsfeld. I had been told about them and they were described as 
secret stations. 

I remember one man coming to the Deutschlandhaus in British uni¬ 
form. He was named COURLANDER. Later I saw him in plain clothes, 
and he worked at Kaiserdamm 77 at the offices of D. U, S. I first saw him 
late in 1943 I think in December. 

Walter WELLMAN I have been asked about this man. He was an 
S. S. man. He was an announcer on D , U. S., took part in ”Jerry Calling” 
and later went to the Abhordienst as head of the department listening to 
D.U.S. broadcasts. It would be more accurate to say that he was deputy 
to Herr SCHOTTE, who ran ”Jerry Calling” . 

Fraulein von STURM . A German woman who announced in German 
and English on D. U. S. 

I recognize my Wehrpass produced to me. This affords proof of my 
statement that I always claimed my British nationality, for it shows my dual 
nationality in the appropriate column. In addition, I always registered with 
the police as a dual national subject. 

May I also mention a man named VERNUM . He worked in the Foreign 
Office at 60 Saar land sti ass e. I recognize his photograph. During 1941 I 
broadcast some newspaper translations written by him. 
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SPILLMAN. I knew a man of this name. He wrote contributions for 
T, Jerry Calling”. I think his first name was "Gerry”, but I can describe his 
as abt. 25, slim medium height, dark hair, wavy. I think he was a Bri¬ 
tish subject. 

This statement has been read over to me and it is true. 

(Signed) Erwin G. HANSEN. 

Statement taken down, read over, and signature witnessed by me at 
Berlin 26th July 1945. 

(Signed) W. J. Skardon 
Captain I. C. 


[ Filed Aug. 26, 1955] 

(Extract from Defendants Exhibit No. 5) 


Cover - Erwin G. Hansen January 15, 1940 

STUDY BOOK 

Technical University, Berlin 
******** 

(Stamped 7 Feb. 1941) 

First Page - Nationality - German and British 

******** 

Winter term, 1940, 7th term, 1st semester T.H. Berlin 
Surname - Hansen First Name - Erwin 

Nationality - D. R. 


(Note: The pages relating to all subsequent terms carry the nationality 
as - German Reich and British) 
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[ Filed Aug. 26, 1955] 

(Defendant’s Exhibit No. 6(a)) 

Frankfurt/Main 
12 January 1951 

Statement made for the Department of Justice, Over¬ 
seas Branch. 

Pursuant to your request I am making the following statement per¬ 
taining to the circumstances surrounding my stay in Germany during the 
war and my activities during this period. 

In this connection I am submitting to you a copy of the statement, 
dated Berlin, July 1945, the original of which I have submitted to the Bri¬ 
tish Field Security Service before I was taken for temporary detention to a 
so-called Civilian Interrogation Camp in Berlin. Kindly return this docu¬ 
ment as soon as possible. 

From 1935 on my permanent place of residence was in England.. I 
am exhibiting to you a copy of my British passport from which you will see 
that on July 19, 1939, a German visa was issued to me. About one week 
later I left for Germany for the purpose of visiting with my father, a Ger¬ 
man citizen, who was then residing at Blumenow, Post Grausee, Mecklen¬ 
burg. As evidence for the fact that I did not intend to give up my residence 
in Great Britain, I am submitting for your inspection a letter from Pick- 
fords Ltd., Cambridge, England, of July 21, 1939, which confirms that 
this firm was holding in its depository goods which at that time practically 
constituted all my moveable property. I took only little clothing along and 
was subsequently very embarrassed when winter came to Germany. 

Around August 10, 1939, I met with an accident on the Baltic Sea, at 
Bansin. I was taken by private automobile to the estate of my father, the 
address of which has been mentioned. After a few weeks I was able to 
leave and I went to Berlin where I was treated at the Clinic of Professor 
Erwin Gohrbandt. I then returned to my father’s estate. I was in a state 
of mental confusion due to the fracture of my nose and concussion of the 
brain which I had suffered. I was, therefore, unaware that the British 
Consulates called on their nationals to return to Great Britain; incidentally 
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I was not registered with any British Consulate considering myself only a 
transient. After September 1, 1939, i. e. after the outbreak of the war in 
Europe, I tried by several means to return to Great Britain. For this pur¬ 
pose I contacted the American Embassy in Berlin (the United States then acted 
as the protecting power in regard to Great Britain). There it was explained 
to me that in view of my alleged dual nationality nothing could be done to 
this effect. 

As I have also pointed out in my statement of July 45 which is at¬ 
tached, I attempted unavailingly to cross the Italian frontiers (Italy was then 
still neutral). 

In Germany my principal concern was to avoid military service. After 
repeated attempts to secure permanently other employment had failed, I ob¬ 
tained a position as an announcer with the German Short Wave Broadcasting 
System which was located and subsequently worked at the building Reichs- 
kanzleiplatz, Berlin-Charlottenburg. I wish to emphasize that although I 
was occupied also as broadcaster for the English language, I did not write 
my own news scripts, but merely read news items which were submitted to 
me by other persons. The news items were beamed to New Zealand, Aus¬ 
tralia, and Africa. I also read German announcements, however, which 
were meant for consumption by German public overseas. It should be 
pointed out that I was not a contractual employee of this organization and 
that I could have been fired at a moment’s notice. Therefore, I did not 
have to take an oath of allegiance to the ’’Fuehrer”. I did by no means an¬ 
nounce only political news items, but also sent musical items, gags, and 
sketches. As a matter of fact, at the later time just these items and noth¬ 
ing else. 

My superiors were at that time 

Dr. Rudolf Boehringer, now residing at 
Helmstedt, I think, and a 
Mr. Ribitzki. 

These officials also assisted me in obtaining deferment from military * 
service due to my allegedly essential services with the broadcasting system. 
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I also wish to point out that my mother was of Jewish birth; I am 
producing to you certificate #1618150 of the Department of Public Health, 
Division Vital Statistics, Philadelphia, Pa., which shows that Elsa Schles- 
inger was born on August 8, 1888. I furthermore want to mention that my 
wife Alice nee Weininger is also of Jewish extraction; as a witness I refer 
to my brother-in-law Paul Weininger, residing at R 6, Bridgeton, N. J. 
Incidentally, prior to our marriage I have concealed my wife in my apartment 
at 53, Kufsteinerstrasse, Berlin-Schoeneberg, from 1941-1945. Residents 
such as Erdmann and Frensdorf should be able to corroborate this fact. 

In 1949 I have applied for a visa to the American Consulate in Paris 
which was actually issued to me. Furthermore, I am producing to you a 
letter of the (British) Office of the Custodian of Enemy Property, TWE (H) 
79303 which shows that the property which I had in Great Britain was re¬ 
turned to me after the war. 

I wish to emphasize that I was never prosecuted or indicted by British 
or any other authorities for my activities in Germany during the war. After 
about three weeks I was released from detention in the interrogation camp 
which was mentioned before 

For the fact that I have already claimed British citizenship during the 
war, I am exhibiting my ,r Wehrpass M , executed in Berlin-Schoeneberg on 
October 9, 1939. The entry under item 5, page 3, for nationality has a 
’’Deutsches Reich und englische Staatsangehoerigkeit”. On the basis of this 
claim I have refused to serve ir. the German Armed Forces. Threatened 
with reprisals not only against myself, but also against my family—I was 
repeatedly interrogated by the Gestapo—I finally elected to broadcast, as 
the lesser evil. 


(signed) Erwin G. Hansen, 
9, Avenue Hoche, 
Paris 8e. 
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[Filed Aug. 26, 1955] Caliqua, Paris 

(Defendants Exhibit No. 7) 

STATEMENT IN SUPPORT OF CLAIM FOR UNBLOCKING OF 

ACCOUNTS 

I, Erwin G. Hansen, declare that: 

I am a British subject by birth. Due to my father’s nationality I may 
also claim German nationality, however, I do not nor have I ever possessed 
any documents establishing this claim. 

Before the war and in 1939 I was normally resident in England. How¬ 
ever, in August of that year I happened to be in Germany on what was in¬ 
tended to be a short family visit. Suffering an accident there, I was unable 
to leave in time and after the outbreak of the war was restrained from 
leaving the country. I took up temporary residence in Berlin until after 
the war, when I was repatriated to England with my wife and child. At the 
moment our residence is in France. 

As a result of religious and racial persecution my wife was officially 
recognized in Germany after the war as a TT Victim of Fascism”, while I 
was recognized as a ”Victim of National-Socialist Special Legislation”. 

The securities whole release is sought form part of a deposit account 
that I hold with Messrs. Bank van Vloten & de Gijzelaar N. V., Amsterdam, 
Holland. They were deposited by them with their correspondents in New 
York, Messrs. J. Henry Schroder Banking Corporation. My accounts in 
Holland were freed by order of the Nederlandse Beheerinstituut on March 
8th, 1949. 

Paris 30th March, 1949 (Signed) Erwin G. Hansen 


[ Filed Aug. 26, 1955] 

(Defendant's Exhibit No. 8) E. G. HANSEN 

9, Avenue Hoche VHI 
* * * 

Paris, 3rd August, 1949. 

J. Henry Schroder Banking Corporation (Stamp) 

46 William Street 
New York 5, N. Y. 

Trying to establish the required documentary evidence from official 
sources of residence, at least with regard to my residence in England and 
France, I called at the American Embassy last week,, There I was told 
that the British and French identity cards showing my addresses at vari¬ 
ous dates would not constitute a proof of residence at the addresses men¬ 
tioned. They would only prove that on the days they were issued or pro¬ 
longed I was present at the given address, but that between those dates I 
might have been anywhere. The only thing I might do, was to make out a 
statement regarding my residence since 1940 and swear it, or write to you 
in order to find out what in the eyes of the Federal Reserve Bank would con¬ 
stitute documents from official sources. 

In order to facilitate this I think I had better tell you what sort of doc¬ 
uments it is possible to obtain. 

All police records were destroyed in Berlin in 1945, so it is impos¬ 
sible to obtain an official document concerning residence there from 1940 to 
1945. New records were established in July 1945 and I can produce a police 
document that I was registered there from that time onwards. I left Berlin 
in July 1948 and registered in London as shown on my registration card 
of which I enclose a photostat copy. 

I stayed in London until Mid-September 1948 when I came to Paris and 
after registering here obtained my Carte de Travail and my Carte d T Identite 
which was prolonged in January and again in July 1949. My residence and 
place of work has been here in Paris since my arrival, although I was ab¬ 
sent for 4 weeks in February and March spent in Vienna on business for 
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my firm and later wintersporting in Austria, further about 5 weeks in 
May-June spent in Egypt on business for my firm. Unfortunately as the 
carte d f identite is red no photostat copy can be made of it, to give you 
some idea of what it looks like. 

Kindly obtain from the Federal Reserve Bank a ruling what they 
would consider official proof of residence, so I can comply. 

Yours faithfully 

(Signed) E. G. Hansen 
(Stamp) 


[ Filed Aug. 26, 1955] 

(Defendant’s Exhibit No. 9) 9 Avenue Hoche, 

Paris Vine, 

11th November 1950. 

Supplement to Statement of 10th November 1949 . 

After my accident in August 1939 I retired to: 

Blum enow, Post uber Gransee, Mecklenburg, where I was staying 
when the war broke out. In mid-September 1939 I took up residence at: 

53 Kufsteiner Strasse, Berlin-Schoneberg, 
and resided there until leaving Germany after the war.. 

The German authorities not having accepted my British professional 
training, so from 1 Oct. 39 to 31 Dec. 39 I worked as trade apprentice at 
Knorr Bremse A.G., Berlin-Lichtenberg, before enrolling in January 1940 
at the Technical University, Berlin-Charlottenburg. I studied there until 
1941. 

In order to escape threatened military service, I worked for a few 
days in late July 1940 as interpreter in technical matters at the Letter 
Censor’s Office in Budapester Strasse, Berlin-Charlottenburg. This em¬ 
ployment, however, was not acceptable to the Gestapo, as it was thought 
that I might succeed in smuggling messages into outgoing mail, and I was 
discharged on the spot. From August 1940 to April 1945 I was employed on 
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a provisional basis (vorubergehend beschaftigt) by the Reich Rundfunk G. 
m.b.H., Masurenallee, Berlin-Charlottenburg. 


(Signed) E. G. Hansen 
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[ Filed Aug. 26, 1955] 

(Defendants Exhibit No. 11] 

E. Go Hansen* 
c/o Caliqua S. A., 

9, Avenue Hoche Vine 
Paris (8e) 

25 Sept. ’48. (Stamp) 

Treasury Department, 

Division of Foreign Funds Control, 

Washington, D. C., 

U. S. A. 

Re: Unblocking of Accounts . 

Dear Sirs, 

I am writing to you upon instructions received from the Netherlands 

Bank. 

I have a banking account with Messrs. Bank van Vloten & de Gijselaar 
N. V., Amsterdam and also a deposit account. The securities in this de¬ 
posit, consisting of 

$ 25 000 4% (7%) Hugo Stinnes Corp. Bonds 
£ 10 000 6-1/2% Berlin Municipal Electricity Works 1959 

$ 12 000 7% United German Cities 1926 
are resting with J. Henry Schroder Corp., New York, in the name of the 
Amsterdam Bank. 

These securities became blocked during the war and remained so 
after the war, due to the fact that I happened to be in Germany. I am, 
however, a British subject normally r esident in England. In 1939 I went 
to Germany for a short vacation and, having suffered an accident, was 
unable to leave before the outbreak of the war . Afterwards I was restrained 
from leaving and suffered a number of hardships under the laws of that 
country. However, I returned to England this year, and my bankers im¬ 
mediately took up the question of a release of my accounts with the Nether¬ 
lands Bank. The Netherlands Bank replied to my bankers at the beginning 
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of this month that they were unable to certify my holding owing to the fact 
that I had been in Germany on 10 May T 48 and until recently, but that they 
thought the accounts would be released if I applied to you pointing out that 
I was a British subject resident in England. 

My residence in England is: 

372, King Street, London, W. 6. 

but for the next four months I shall be over here in Paris * * * should ap¬ 
preciate correspondence care of the above address. 

Please instruct me what further steps I have to * * * to have my ac¬ 
counts unblocked. 


(Stamped Rec’d Oct. 1, 1948 

Alien Property 

FOREIGN FUNDS CONTROL) 


Yours faithfully, 
(Signed) E. G. Hansen 


89 

EXCERPTS FROM PROCEEDINGS 

****** 

3 THE COURT: Am I to take it, gentlemen, that the property in 
question, which was vested on the 26th of June, 1951 by the Attorney 
General, is the property set forth in paragraph 4 of the complaint? 

MR. WIEFERICH: Yes, Your Honor. 

THE COURT: In other words, certain bonds in the custody of one 
J. Henry Schroder Banking Corporation, described in Exhibit A attached 
to the vesting order and as set forth there. That is the property in question. 

MR. WIEFERICH: That is right, Your Honor. 

THE COURT: And the vesting order, I assume, goes in by stipulation, 
does it? 

MR. WIEFERICH: Yes, Your Honor. 

MR. ALK: Yes, Your Honor; or I will introduce it as an exhibit. 

THE COURT: And is it stipulated also that at the time of and immedi¬ 
ately prior to the vesting, the plaintiff was living in Paris? 

MR. ALK: It is so stipulated. 

THE COURT: And that the plaintiff presently is in the United States? 
Is that it? 

4 MR. ALK: Yes, sir. 

THE COURT: And you contend that he was at all times, and particu¬ 
larly on or around June 26, 1951 and for some time antecedent thereto 
going back to the outbreak of war, a British subject? 

MR. ALK: Yes, Your Honor. 

THE COURT: And who went into Germany on vacation to see his 
parents and had difficulty there and as a consequence stayed? 

MR. ALK: Yes, Your Honor. 

THE COURT: And your point is, also, that the British Government 
afterwards issued him a British passport, thus presumably from your 
point of view validating his claim of British citizenship? 

MR. ALK: Yes, Your Honor. 

THE COURT: Which is not in any way abrogated as a consequence 
of his sojourn in Germany? 
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MR. ALK: Yes, sir. 

THE COURT: And your position is that you don’t know anything about 
that; but from what information you do have and by virtue of the act of the 
Attorney General through his duly accredited agent at the time of the vest¬ 
ing, it was construed and held and regarded that he was an enemy alien? 

MR. WIEFERICH: An enemy; that is right, Your Honor. And we 
also raise the question of his title to the property, Your Honor. That is 
5 also in issue here. 

THE COURT: All right. I think first of all we ought to determine 
whether or not the property is his. And if the property is not his, that ends 
it. If the property is his, then we will go on to the matter of probing as to 
whether or not he was an enemy or an ally of an alien enemy at the time. 

So suppose I make a suggestion to you that you go forward with your proof 
as to the property. 

****** 

7 Where is the vesting order? Is it here? 

MR. ALK: I was going to introduce the vesting order. 

THE COURT: That goes in by stipulation? 

MR. WIEFERICH: Yes, sir. 

THE COURT: All right. 

****** 

9 Now is there anything else that should go in by way of stipulation? 

MR. ALK: If Your Honor please, at the pretrial conference the 
plaintiff was granted leave to amend his complaint. 

THE COURT: I notice that. 

MR. ALK: As requested. I therefore ask permission to file an 
amended complaint, which has been amended in accordance with the pre¬ 
trial conference. I think for the purpose of orderliness it would be better 
that it be in as a pleading. 

THE COURT: Very well. Now we will mark on that, for the record, 
’’Let this be filled, ” and the date, ”5-11-55, ” and my signature. All right. 

MR. ALK: Do I understand the vesting order has been admitted as 
Plaintiffs Exhibit 1? 


THE COURT: The vesting order is admitted by stipulation. 

MR. ALK: If Your Honor please, I would like to read in evidence 
section 504.12 (g) of the regulations of the Office of Alien Property, 
Department of Justice, being chapter 8, part 501, of section 504.12 (g), 
the Code of Federal Regulations. 

THE COURT: And the relevancy is what? 

MR. ALK: With respect to the presumptions which may be indulged 
in. T, A presumption of the accuracy and the validity of the findings in a 
vesting order as to ownership of the property immediately prior to vesting 
shall be operative in all claims. Such findings shall be deemed accurate 
and valid unless contested or put in issue by a party, in which event such 
party shall have the burden of proving his allegations as to ownership of 
the property involved immediately prior to vesting. " 

THE COURT: That is the burden that devolves upon the plaintiff. 

MR. ALK: It would appear under the regulations that the burden 
would devolve upon the defendant, in view of the fact that the property was 
vested as being the property of the plaintiff. It specifically so recites. 

THE COURT: That is a regulation prescribed by whom? 

MR. ALK: By the Department of Justice, the Office of Alien Prop¬ 
erty. It is in a section called "Hearings. ” 

THE COURT: Those are hearings before the Office, not here. 

MR. ALK: That is right. Your Honor. 

THE COURT: The burden here is on the plaintiff. 

MR. ALK: I will except to that, if Your Honor please. 

THE COURT: All right. So that has no relevancy, as far as this 
proceeding is concerned. 

MR. ALK: I am not sure, Your Honor; but I won’t argue it. 

THE COURT: Do you have any authority to the contrary? 

MR. ALK: No; I have no authority. 

THE COURT: And I will rule as a matter of law that the Department 
of Justice has no right by regulation to upset—if you want to use the term— 
the burden that is placed upon any plaintiff in any case, whatever type of 
property is concerned, where he claims that it is his. 
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****** 

12 ERWIN GUNTHER HANSEN, *** 

DIRECT EXAMINATION 

BY MR. ALK: 

Q. Will you state your full name and your occupation. A. My full 
name is Erwin Gunther Hansen, and I am an engineer. 

Q. And what is your present address? 

THE COURT: Just a minute. What sort of engineer? Chemical? 
Mining? Electrical? Civil? Or what? 

THE WITNESS: Thermal engineer. 

THE COURT: You are a heating engineer? 

THE WITNESS: That is true. 

THE COURT: In the generic sense, not with reference to furnaces 
and things of that kind. All right. 

BY MR. ALK: 

Q. And what is your present address? A. 125 Riverside Drive, 

New York City. 

13 Q. In accordance with the suggestion of the Court, we will go imme¬ 
diately to the question of your title, Mr. Hansen, and will come back to 
other questions later. 

MR. ALK: At this time I would like the record to show that as pro¬ 
vided in the pretrial order the parties have stipulated that the securities 
which are the subject matter of this action were unendorsed, bearer secu¬ 
rities, which immediately prior to the vesting were held in an account with 
J. Henry Schroder Banking Corporation, New York, New York, entitled 
"Rhodius Koenigs Handel-Maatschappij, N. V. First subaccount Clients 
stocks.” 

BY MR. ALK: 

Q. Mr. Hansen, immediately prior to the issuance of the vesting 
order in question, who was the owner of the securities which are described 
in the vesting order? A. I was. 

Q. When did you become the owner of these securities? A. In 1934. 

Q. And what were the circumstances under which you became the 
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owner? A. They were transferred to me, on the occasion of my 21st 
birthday, by my father. 

Q. How were the securities transferred to your ownership? A. I 

14 met with my father in Amsterdam. I was living in London at the time. 

*** I was a resident in England at the time. I went over to Amsterdam, 
on about the 15th of January, 1934, and I met my father there. I opened 
an account with H. Albert de Bary, Handel-Maatschappij — 

MR. ALK: Can we use the term M de Bary & Company", for short? 

MR. WIEFERICH: That is agreeable. 

THE COURT: All right. 

THE WITNESS: And my father transferred these and other values 
into that account. 

BY MR. ALK: 

Q. Were these the only securities that were transferred to you at 
that time? A. No, there were more, far more. 

Q. And what happened to the other securities? A. I sold part of 
them in 1936, to pay for my studies; and others before that to pay for my 
upkeep until 1936. 

Q. From the time of the transfer of the securities to you in 1934, 
did any person other than yourself have any interest in the securities? 

A From 1934? 

Q. Yes. A. No. 

15 Q. How and when were the securities transferred to the account 
with Rhodius Koenigs? A. I transferred them to Rhodius Koenigs in 1937, 
in January. I only transferred the securities, but not my current account. 

Q. How did you arrange for the transfer? A. I did that verbally in 
Amsterdam, where I was at the time. 

Q. Who had the signing authority or other power of disposi ^.n over 
the account which you established with Rhodius Koenigs ? A. Only myself. 

Q. Did any person other than yourself, at any time after the opening 
of the account with Rhodius Koenigs, have any interest in the securities 
which were deposited in that account? A. Nobody did., 

Q. When the securities were deposited with Rhodius Koenigs, did 
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you get a receipt or acknowledgment from the bank? A. Yes, they gave 
one to me. 

♦ * * * * * 

16 Q. I show you Plaintiffs Exhibit 1 and I ask you what this document 

is. A. This document is a confirmation by Rhodius Koenigs, addressed to 
me, that they had received a certain number of securities for my account, 
from H. Albert de Bary, and that they have put them into a securities 
account for me. 

Q. Do you have the original of the letter of January 16, 1937? A. 

No; I lost all my papers,. 

Q. And where were your papers when they were lost? A. In England. 

Q. And where did you receive the copy of which you have made this 
photostat? A. This was sent from the successor to Rhodius Koenigs. 

Q. And its name at that time was what? A. Well, it is now 
Labouchere. 

Q. And was the copy certified by Labouchere & Company as being 

an authentic copy from their records? A. It is. 

* * * * * * 

20 Q. After you established your account with Rhodius Koenigs, did 

you from time to time receive statements of account from the bank? A 0 
I did. 

Q. And prior to 1940, where were those statements sent? A. They 
were sent to me in England* 

Q. Do you have any of those statements? A. No. I lost all my 
property in England. 

THE COURT: Under what circumstances? 

THE WITNESS: I stored my personal belongings, prior to going 
abroad for a holiday, a vacation. And they were sold subsequently during 
the war, by the depository firm, because they could not get in touch with 
me and I could not pay deposits on them, 

THE COURT: Do I understand that what you are saying to me is this, 
that you left England when, in reference to this situation? 

THE WITNESS: I left England in July of 1939 for a short vacation. 
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And I left all my removable goods, clothes, books, papers, and everything, 
with a forwarding agent, to hold — 

21 THE COURT: If you were leaving England for a short vacation, why 
should you leave your books and personal effects with a forwarding agent, 

if you intended to come back again, and were only going for a short vacation? 
THE WITNESS: Because I was living in furnished rooms. 

THE COURT: Yes; I understand that. 

THE WITNESS: And I didn't want to retain those furnished rooms 
and pay for them. 

THE COURT: How long was this vacation to last? 

THE WITNESS: About a month or a month and a half. 

THE COURT: So what did you do, then, with your effects? You 
moved them from the rooms and went where with them ? 

THE WITNESS: I gave them to this depository. 

THE COURT: In other words, you gave them to what we call a storage 
warehouse. 

THE WITNESS: Yes. 

THE COURT: Did you get a receipt for them? 

THE WITNESS: Yes. 

THE COURT: Do you have the receipt? 

THE WITNESS: Yes. 

THE COURT: And is there a list on the receipt of what you left with 
them? 

THE WITNESS: Well, not a detailed list. 
****** 

22 BY MR. ALK: 

Q. I show you Plaintiff’s Exhibit 2 and I ask you whether that is the 
receipt which you received from the storage company at the time that you 

left England for a vacation in July, 1939. A. That is correct. 

****** 

THE COURT: Now, Mr. Hansen, this organization, Pickfords, say: 

”We beg to advise you that we are holding in our depository the under¬ 
mentioned goods in your name. 2 cases books. 1 suitcase. 1 case 
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23 oddments." I assume that means bric-a-brac and some other things of 
that character. 

THE WITNESS: That is correct. 

THE COURT: (Resuming reading) TT 1 cardboard box, racquet tied. 

1 trunk. 1 case china and oddments. 1 wireless." — which is a radio. 
Now wherein do you conclude there was anything in the nature of personal 
letters, receipts, and documents of that character in this syllabus set forth 
here? 

THE WITNESS: Excuse me. I don’t quite understand. 

THE COURT: Pickfords, the concern, the depository where you left 
your goods, antecedent to your going on the holiday — 

THE WITNESS: Yes. 

THE COURT: — gave you a receipt; they gave you a receipt for two 
cases of books, a cardboard box, a receipt for a radio, a receipt for some 
bric-a-brac; but they say nothing about such matters as papers, letters, 
receipts and things of that character. And wherein, since your testimony 
is that you left them with them 

THE WITNESS: I left them with the other goods, probably inside the 

24 trunk, or possibly with the books. I do not recall to this day. 

THE COURT: What is your habit with reference to personal receipts? 
Do you usually put them in a trunk or inside of a book, or what? What is 
your personal habit with reference to receipts and letters? Where do you 
keep them? 

THE WITNESS: I tie them up with my other belongings and put them 
in a suitcase. 

BY MR. ALK: 

Q. Did you have any occasion or any reason why you should have 
taken any of your personal papers with you to Germany? A. No, noneat all. 

Q. Subsequent to 1939, did you continue to get periodic statements 
of account from Rhodius Koenigs? A. Yes. 

THE COURT: Where was he then? 

MR. ALK: In Germany. * * * 

THE COURT: You say you left England in 1939 for a short vacation. 
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THE WITNESS: Yes. 

THE COURT: In July? 

THE WITNESS: That is correct. 

25 BY MR. ALK: 

Q. I show you Plaintiff’s Exhibit 3, and I ask you what that document 
is. A. This document is a statement of my securities account with Rhodius 
Koenigs. 

Q. And are the securities which have been vested by the Attorney 

General included in that statement? A. They are. 

****** 

26 Q. I show you Plaintiff’s Exhibit 4 and I ask you what that exhibit is. 
A. This is the same. This is a statement of account a year later. 

Q. And are the securities which have been vested included in this 
statement? A. Yes. 

****** 

27 Q. I show you Plaintiff’s Exhibit 5 and I ask you what this is. A. 

This is a statement, again, dated the 2nd of January, 1942, concerning 
the same securities. 

Q. And the securities vested are also included in that statement? 

A. That is correct. 

****** 

Q. I show you Plaintiff’s Exhibit 6 and I ask you what that is. A. It 
is a statement of my securities account, dated the 4th of January, 1943, 
and the same securities are listed in it. And it contains, also, the secu¬ 
rities which were vested. 

****** 

28 Q. I show you Plaintiff’s Exhibit 7 and I ask you what that exhibit is. 
A. This is the same as before, dated the 3rd of January, 1944. The same 
securities are stated in it. 

****** 

Q. I show you Plaintiff’s Exhibit 8 and I ask you what that exhibit is. 
A. It is a statement of account by the successor to Rhodius Koenigs, dated 
the 2nd of January, 1951, and it shows the securities that were vested. 
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29 Q. I show you Plaintiff’s Exhibit 9 and I ask you what that exhibit is. 
A. This exhibit, dated the 27th of January, 1947, is a notification of the 
change of name of Rhodius Koenigs Bank to Bank van Vloten en de Gijselaar 
N. V. 

Q. Let us call it, for short, M Bank van Vloten. M I notice that this 
document is not translated. 

THE COURT: Is there any reason why we should have this translated? 
It doesn't appear to be anything more than a notice of change of name. 

MR. ALK That is all. 

BY MR. ALK: 

30 Q. I show you Plaintiffs Exhibit 10, and I ask you what that is. A. 
This is a letter written by the Bank van Vloten on the 29th of December, 
1948, to the Federal Reserve Bark of New York. 

MR. ALK: If Your Honor please, this particular document was 
obtained by me from the files of the Office of Alien Property. The Office 
of Alien Property has not delivered the original to me, but merely a photo¬ 
stat of the document. Apparently it was sent by the bank directly to an 
agent of the Office of Alien Property, the Federal Reserve Bank. 

THE COURT: How could it be sent to the Alien Property when the 
vesting order was not issued until 1951, and this involves something in 
1948? 

MR. ALK: The facts are, Your Honor, that prior to the vesting an 
application had been filed by J. Henry Schroder to have these securities 
unblocked in favor of Mr. Hansen. In connection with that application, 
various documents were transmitted to the Office of Alien Property. 

THE COURT: Is that correct? 

MR. WIEFERICH: That is right, Your Honor. The original is in 
the Federal Reserve Bank. 

THE COURT: Then there is no quarrel about that. 

* * * * * * 
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BY MR. ALK: 
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Q. I show you Plaintiffs Exhibit 11 and ask you what that exhibit is. 
A. This is a letter from Bank van Vloten to myself, on the 17th of August, 

1951, in which they inform me of the vesting of the property. 

****** 

THE COURT: That is the successor to Rhodius Koenigs, in 
Amsterdam. 

MR. ALK: Yes, sir. You see the chain, Your Honor. 

THE COURT: I have it. 

32 MR. ALK: And since about the last two years, is my recollection, 
Bank van Vloten was merged with this other bank, Labouchere. 

THE COURT: Rhodius Koenigs was — 

MR. ALK: Changed to Bank van Vloten, and then later on to 
Labouchere. 

THE COURT: All right. 

****** 

BY MR. ALK: 

Q. Now, Mr. Hansen, to complete this phase of the matter, at the 
date of the vesting of the securities which are listed in the vesting order, 
who was the owner of those securities? A. I was the owner. 

THE COURT: That is, the legal and beneficial owner. 

BY MR. ALK: 

Q. Did any person other than yourself have any interest in these 
securities, whether legal or beneficial or otherwise? A. Nobody else 
but myself. 

Q. Did you have the sole legal and beneficial ownership of the secu¬ 
rities? A. That is correct. 

****** 

33 CROSS-EXAMINATION 

BY MR. WIEFERICH: 

Q. Mr. Hansen, I think you testified that this gift was made on 
January 15, 1934. Is that right? A. I said ’’about” January 15th. 

Q. Is there any specific occurrence about that time which leads you 
to remember that date as the date of the gift? How do you fix the date? 
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A. That is the year that I came of age. 

****** 


34 
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Q. Mr. Hansen, who was present when this gift was made? A. My 
father was present. 

Q. Just your father and yourself. Is that right? A. That is correct, 
so far as my recollection goes. 

Q. Where were the securities at that time? A. In Amsterdam, as 
far as I know. 

Q. Well, you were in Amsterdam, were you not? A. Yes, sir. 

Q. And were the securities in your father’s possession? A. Yes, sir. 

Q. And did he show them to you? A. The actual bonds? 

Q. Yes. A. I don’t remember that. 

Q. Well, don’t you remember whether your father had them or the 
bank had them? A. I think the bank had them. 

Q. So that you never saw the securities. Isn’t that right? A. That 
is possible. 

Q. Now, what bank had them? A. I can’t tell you exactly; but I think 
they may have been with de Bary. But this is surmise. 

Q. You say you think they may have been with de Bary? A. I think 
they were with de Bary. 

Q. Well now, just what did your father actually give you? Did he 
give you a bank book or something to go down to the bank with, to transfer 
the bonds yourself? Just how did this gift take place is what I am trying to 
find out. A. He transferred them into my account, the account that I had 
opened. 

Q. You already had an account there? Is that right? A. I opened 
it at the time. 

Q. And was there anything else in the account besides what your 
father transferred into it? A. No. 

Q. Whose account did these bonds come from? A. My father 
transferred them to me. 

Q. Were they in your father’s account? A. Presumably. 

Q. Now, did you pay your father anything for these? A. I did not. 
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Q. You are quite clear about that? A. Yes* 

Q. And you are quite clear about the year, 1934? A. Yes. 
****** 


37 Q. Now, Mr. Hansen, do you recall filing a notice of claim for the 

return of your property with the Office of Alien Property? A. I do. 

Q. Would you examine Defendant's Exhibit 1 for identification, and 

also Defendant's Exhibit 1-A, and tell me if they are the documents — 
****** 


THE WITNESS: Yes. 

BY MR. WIEFERICH: 

Q. They are the papers which you filed with the Office of Alien 
Property? A. That is correct. 

Q. You recognize your signature thereon on the last page? A. Yes. 

Q. Now, Mr. Hansen, you will notice that on the second page — 

* * * Question 11 asks for the chain of title to the property, and your an- 
38 swer appears to be: "Property acquired by claimant through purchase. " 

Do you see that? A. I do. 

Q. And then there is a date crossed out and in ink it was changed to 
1932, with what purport to be your initials. A. That is correct. 

Q. Do you see that? A. Yes. 

Q. Did you make that change yourself? A. I did. 

Q. And did you make that statement yourself? A. I didn't make out 
the typewritten statement. 

Q. By whom was that made out? A. That was made out by my 
counsel, my attorney, and sent to me from America. 

Q. And when you got it, you appeared before the United States Consul 
and swore to it and made these changes. Is that right? A. I didn’t change 
the "purchase, " but I changed the date. I made a mistake. 

Q. Why did you change it to 1932? A. Because I had no papers of 
anything that happened before the war, and I made a mistake in the date. 

THE COURT: Well, Mr. Hansen, you have testified here today that 
you obtained these securities from your father. 

THE WITNESS: That is correct. 
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39 THE COURT: In January — 

THE WITNESS: 1934. 

THE COURT: As a matter of fact, you were quite specific and said 
the date was January the 15th. Now this Question 11 here says ’’Chain of 
title in the property; describe below the last transfer of the title in the 
property, ” and the date. And typewritten here is ’’Property acquired by 
claimant” — That is you, isn’t it? 

THE WITNESS: That is correct. 

THE COURT: —’’through purchase in 1933. ” And that was crossed 

out. 

THE WITNESS: No; it was 1937. 

THE COURT: It was 1937; and you crossed it out and put that it was 
purchased in 1932. 

THE WITNESS: This was sent to me and I thought the word ’’purchase” 
was a term of, a technical term, a term of art. 

THE COURT: What has been the extent of your education? 

THE WITNESS: I hold a Master of Arts degree. 

THE COURT: And from what university? 

THE WITNESS: Cambridge University. 

THE COURT: Cambridge? 

THE WITNESS: Yes, sir. 

THE COURT: You know what the word ’’purchase” means? 

THE WITNESS: Well, in the ordinary sense, yes. 

40 THE COURT: In what sense do you think it is used here? 

THE WITNESS: Well, I know now it is incorrect. 

THE COURT: In what sense did you think it was then? 

THE WITNESS: I thought this was written by my attorney for special 
purposes. 

THE COURT: But when you read this for the first time, you knew 
what the ordinary meaning of the word ’’purchase” was. 

THE WITNESS: The ordinary meaning, yes. 

THE COURT: Yes. So that presumably signified to you — at least 
it should have signified to you — that the claim was being made that you 
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purchased these securities in 1932, from someone else, secured title from 
someone else, by the giving of some consideration. You say now you knew 

the meaning and know the meaning of the word "purchase. " Well, all right. 

* * * * * * 

41 BY MR. WIEFERICH: 

Q. As a matter of fact, Mr. Hansen, the first time that you repre¬ 
sented to the United States Government that this was a gift came when? 

A. In 1946, I believe. 

Q. You didn’t file anything with the United States Government in 1946 
showing it was a gift, did you? A. Not directly with the United States 
Government. 

Q. Isn’t it a fact that the first time you filed any paper with the Office 
of Alien Property stating that this was a gift was when, after this lawsuit 
was commenced, the defendant served interrogatories on you and you had to 
answer, and we asked you for the evidence of your purchase; and you said 

no, that it was not a purchase; it was a gift? 

****** 

43 Q. I ask you if you recall receiving interrogatories from the defendant 

after you filed this lawsuit. A. I do. 

Q. I will show you what purports to be a copy of the defendant’s 
interrogatories and ask you if Nos. 5, 6 and 7 were served upon you (handing 
to the witness). A. That is correct. 

Q. And did you make answer to those interrogatories? A. I did. 

MR. WIEFERICH: Your Honor, would you prefer that I read the inter¬ 
rogatories into the record? 

THE COURT: I think that is the best way to do it. 

MR. WIEFERICH: For the record I will read interrogatories served 
by the defendant upon the plaintiff, and referred to by the witness Hansen 
in his last answer, as follows, the said interrogatories having been filed 
on February 17, 1954. 

THE COURT: Wait a minute. The interrogatories were filed on the 
15th, and the answers were filed on a subsequent date, I presume. 

MR. WIEFERICH: That is right, Your Honor. 
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MK. ALK: Your Honor, I see my copy of the answers has April 14, 

1954. 

THE COURT: Very well. The interrogatories are 5, 6 and 7. All 
right. Proceed. 

44 MR. WIEFERICH: No. 5 is: tT State when you acquired the property 
set forth in paragraph 4 of the complaint. " 

THE COURT: And the answer. 

MR. WIEFERICH: The answer to that interrogatory, which was filed 
on April 14, 1954, is: "January 15, 1934. M 

Interrogatory No. 6: "State how you acquired the property referred 
to in the preceding question, including the price you paid, if it was by pur¬ 
chase, the source of your funds, the person from whom acquired and the 
agent through whom such property was acquired. " And the answer to that 
interrogatory: "I acquired the property by direct transfer from my father. 
There was no consideration and the transfer was an advance on my inher¬ 
itance. " 

Interrogatory No. 7: TT State whether you have any records of the 
transactions referred to in the preceding question, and if so, describe the 
nature of such records and the present location of same. " Answer to Inter¬ 
rogatory 7: "No. M 

****** 

45 BY MR. WIEFERICH: 

Q. Mr. Hansen, didn’t you tell us actually your birthday is in April? 
A. Yes, sir. 

Q. So that even in 1934, January 15 would not have been your birth¬ 
day. Is that right? — or thereabouts. A. Two months, three months, 
two and a half months, before my birthday. 

Q. Where were you in 1932? A. At the beginning of 1932 I was in 
Cologne. At the end of 1932 I was in Berlin. 

Q. You were not in Amsterdam, I take it, during 1932 at all. A. It 
is possible that I was in Amsterdam on a visit. 

Q. When did your father come back to Germany from Amsterdam? 

A. My father bought property in Germany in 1932. 
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46 


THE COURT: I am sorry. May I ask a question, in order to get this 
matter in proper focus in my own mind? Where was your father born? 
THE WITNESS: My father was born in Germany. 

THE COURT: What part of Germany? 

THE WITNESS: Cologne. 

THE COURT: And what was your father’s business? 

THE WITNESS: He was a banker at the time. 

THE COURT: In Cologne? 

THE WITNESS: Not in Cologne; in Amsterdam. 

THE COURT: He was a banker in Amsterdam? 

THE WITNESS: Yes . 

THE COURT: And he was a citizen of what country? 

THE WITNESS: Germany. 

THE COURT: And you were born in Cologne, were you? 

THE WITNESS: No; I was born in England. 

THE COURT: In England? 

THE WITNESS: Yes. 

THE COURT: You were born 19— 

THE WITNESS: Thirteen. 

THE COURT: Was your father in England at the time? 

THE WITNESS: Yes. 

THE COURT: And your mother, too? 

THE WITNESS: Yes; they both were. 

THE COURT: And what was your father doing in England? 

THE WITNESS: He was a managing director of a steel company in 
Birmingham. 

THE COURT: That is, a British company? 

THE WITNESS: Yes. 

****** 

THE COURT: How many other children are there? 

THE WITNESS: In my father’s family? 

THE COURT: In your family. 

THE WITNESS: My father and — five, altogether. 


47 

48 
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THE COURT: And you were the oldest? 

THE WITNESS: No; I was the second oldest. My elder brother died 
in 1931* 

THE COURT: And how many other brothers did you have? 

THE WITNESS: Two more, and a sister. 

THE COURT: And you were the second oldest? 

THE WITNESS: That is correct. 

THE COURT: All right. 

BY MR. WIEFERICH 

Q. Your father, you say, purchased some property in Germany in 
1932. Is that right? A. That is my — I think so. 

Q. And when did he remove his abode from Amsterdam to Germany, 
to that property? A. I couldn’t tell you. I don't know. 

Q. Well, do you know whether it was before or after this gift? A. I 
don't really know, when he legally transferred his residence. 

Q. I am not speaking aboxxt a legal transfer of residence. Did he 
come to Amsterdam for ihis purpose, or was he living there at the time, 

49 in 1934 or 1932, whenever this gift was made? A. I don't remember. 

Q. Your father and mother were divorced in 1935. Isn’t that right? 

A. I don't know whether it was 1935. 

Q. It could have been 1934, I suppose? A. I don’t know. No; it was 
after. It was when I was in America, which was after 1934. 

Q. You know at this time that the German Government had regulations 
about German citizens who had assets abroad -- 

THE COURT: When was this ? 

MR, WIEFERICH: I say, the question is — 

THE COURT: Yes, I know; but when was this? 

MR. WIEFERICH: It was 1934, Your Honor. 

THE WITNESS: I think the regulations date back to 1931. 

BY MR. WIEFERICH: 

Q. Had your father reported these bonds in Germany, to the German 
Government, as his? A. I don’t know. When? 

Q. When the regulations required it, in 1931. A. He wasn't a resident 
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in Germany. But I don f t know what he did. 

Q. Did he ever get a German Government permit to transfer these to 
you? A. I have no idea. 

Q. Didn’t you ask? A. No. 

Q. Isn’t it the truth that when he decided to go back into Germany, it 
became convenient, possibly, to put them in someone else’s name, in Amster¬ 
dam, and leave them there? A. I don’t know. 

Q. Do you know if these securities played any part in the divorce 
settlement with your mother? A. They certainly did not, because I was 
not informed of anything of that sort. They were my property. I lived on 
them. 
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Q. Well, didn’t you later tell some of your German acquaintances 
that your mother — and this is after the war — was having difficulty getting 
her securities back in the United States? A. That may have been. It has 
been straightened out. Her property has been returned to her by the Alien 
Property Custodian. 

Q. Your mother is still in Germany, isn’t she? A. No; she is in 
New York. 

Q I beg your pardon? A. My mother is an American citizen. She 
is in this country. 

Q. When did she come here? A. Last year. 

Q. The same time you came? A. No; afterwards. 

Q. You came last year, also? A. That is correct. 

Q. And where is your father today? A. My father lives in Germany. 

Q. In Western Germany? A. That is correct. 

****** 


REDIRECT EXAMINATION 
BY MR. ALK: 

Q. Mr. Hansen, in answer to one of the questions from Mr. Wieferich 
you stated you reported in 1946 that the property in question had been ob¬ 
tained by you as a gift from your father. A. That is correct. 

Q I show you Plaintiff’s Exhibit 12 and I ask you whether that is the 
report to which you refer. A. That is correct. 
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52 Q. And what is that report? A. It is a statement made by me, to 
the Allied Governments about property that I held in countries outside the 
country. 

Q Now if you will look at the fifth page of that report, will you tell 
us what you reported. A. I reported these securities that were mentioned, 
and which were vested, I mentioned the name of the bank that held them, 
Rhodius Koenigs, and I mentioned the title and from whom they had been 
acquired. I put down ”1932, gift from father.” * * * 

THE COURT:: You have testified here the gift was made in 1934, from 
your father. 

THE WITNESS: Yes, Your Honor. I made a mistake. 

THE COURT: How could you possibly make a mistake of that charac¬ 
ter? Here is a substantial amount of money in negotiable bonds being 
transferred to you, as you say. That doesn’t often happen in a person’s 
lifetime. You don’t reach 21 every day of the week. 

THE WITNESS: No, Your Honor. 

THE COURT: You said here you received these securities from your 
father on the 15th day of January, 1934, which, according to your view, 
was in anticipation of your 21st birthday, which followed in April. Now it 

53 develops that in the report to the Allied Governments you said that you 
acquired these securities in 1932 My question is, how could you possibly 
be mistaken about a date of that character? You are an educated man. 

THE WITNESS: It was my idea at the time. I didn't go into my 
memory sufficiently. I had no papers to record it. 

THE COURT: There is nothing wrong with your memory, is there? 

THE WITNESS: No, sir. 

THE COURT. And you ha ve had only one transaction of this character 
in your lifetime This is the only gift your father made to you. 

THE WITNESS: I was under the mistaken idea it was 1932 at the time 
I made this out. 

THE COURT: Yes. I understand that. You have said that. But my 
question is, how could you possibly be mistaken with reference to a critical 
date of that character. 
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THE WITNESS: I am sorry. I cannot answer that question. I don't 

know. 

THE COURT: Very well. 

MR. ALK: If Your Honor please, I offer Exhibit 12 in evidence. 

THE COURT: All right. 

MR. ALK: I would like to state I obtained this from the files of Alien 
Property. 

54 THE COURT: There is no question raised as to authenticity, is there? 
MR. ALK: I merely want to make the point that the Office has had 

that for some considerable time. 

THE COURT: What page is this on? 

MR. ALK: The fifth page. 

THE WITNESS: It is on several pages. 

THE COURT: Very well. 

****** 

BY MR. ALK: 

Q. Mr. Hansen, is there any reason why, from your standpoint, the 
date 1932 or 1934 is of any materiality? A. None. 

Q. Are you gaining anything that you know of, by assigning the date 
now which you now, from your investigation, find is the correct date? A. 
No, sir. 

Q. When these securities were transferred to you, will you tell us 
where you were living at that time? A. I was living in London at that time. 

Q. And when had you come to London? A. Sometime in 1933, either 
in July or August. 

Q. And are you positive, then, that the securities were transferred 

55 to you after you had established your home in London? A. I am absolutely 
positive. 

MR. ALK: With respect to this phase of the situation, Your Honor, 

I request the defendant to produce the report which they received from the 
Netherlands Government with respect to the tracing of the ownership of 
these securities. And if the defendant refuses to produce the report, on 
the ground it is privileged or confidential, I ask the defendant to state in 


open court whether the report which they received from the Netherlands 
Government in any way contradicts the statements of the plaintiff and, if 
it does, in what way does it so contradict his statements. 

MR. WIEFERICH: We take the position, Your Honor, -- and this was 
brought up at pretrial, also — that these are confidential, intergovernmental 
reports. 

MR. ALK: Do you make any claim that the investigation of the 
Netherlands Government disclosed facts which are contrary to those stated 
by the plaintiff on the witness stand? 

MR. WIEFERICH: Well, I am not going to divulge what the Nether¬ 
lands Government said, either directly or indirectly, Your Honor. 

THE COURT: The burden of proof is still on the plaintiff. 

MR. ALK: I understand. 

THE COURT: You can't obtain evidence in support of the plaintiff's 
case from the other side. 

MR. ALK: I understand that. 

THE COURT: We will leave the matter in abeyance until such time 
as the time comes when the Government has put on its proof. 

MR. ALK: As I understand it, the statement was made in open court, 
at pretrial, that the Government had no independent proof with respect to 
this question of title, and that they merely wanted us to put our witness on 
the stand. 

THE COURT: Of course, I don’t know what was said at pretrial. I 
know this, that you have the burden to establish that this gentleman is the 
owner of these securities, No 1; and, if it is established that he is the 
owner, No. 2, that he is not a person against whom the vesting order would 
run. 

MR. ALK: We rest on this phase of the case, Your Honor. 

MR. WIEFERICH: Your Honor, I don’t want to mislead the Court. 

We didn't intend to go forward with the proof on this issue other than what 
we have produced here. We wanted to put the plaintiff to his proof, and we 
don't think he has shown a case. We don't think he has even shown, as a 
matter of fact, with the notice of claim filed under oath, with the contradictory 
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stories, with the self-serving testimony of the plaintiff alone, we don't 

57 think that is sufficient to form the clear and convincing evidence required. 

THE COURT: You don't have to prove by clear and convincing evidence, 
but by the preponderance of the evidence — isn't it? 

MR. WIEFERICH: That is right. Your Honor. 

THE COURT: And there is no evidence to gainsay it. All right. 

MR. WIEFERICH: Now, Your Honor, I would like to call your atten¬ 
tion to the fact that it has been developed here that the bank is still in exist¬ 
ence, and the plaintiff, who has the burden of proof on this issue, has not 
seen fit to take its deposition. And the father is still available, the donor. 

THE COURT: I know about the bank. I didn’t know about the father, 
until the witness testified his father was alive. 

MR. WIEFERICH: And is in Western Germany. That is right, Your 
Honor. 

THE COURT: What is the situation between you and your father and 
your mother? Your mother is in New York? 

THE WITNESS: Yes, sir. 

THE COURT: I assume you are on good terms with her. 

THE WITNESS: Yes, sir. 

THE COURT: And your father and mother were divorced. When were 
they divorced, and where ? 

58 THE WITNESS: I don’t exactly know the date. I was in this country 
at the time. And when I returned, I heard they were divorced. 

THE COURT: If you don't know the date, how can you tell me you 
were in the country at the time? 

THE WITNESS: At the time they were divorced. 

THE COURT: That is precisely what I am trying to find out. 

THE WITNESS: I was in this country from October 1934 until December 
193 5o And it happened during that period. 

THE COURT: Then they were divorced sometime, as you say, between 
1934 and 1935. 

THE WITNESS: That is correct. But I don't know the exact date. 

THE COURT: And when did you last see your father or hear from your 
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father ? 

THE WITNESS: I saw my father one year ago. 

THE COURT: Are you on good terms with your father? 

THE WITNESS: I was not on good terms with him for some years. 
THE COURT: What were the years you were not on good terms with 

him? 

THE WITNESS: During the war. 

THE COURT: You mean from 1939 to 1945? 

59 THE WITNESS: No, not entirely, not during that entire time. 

THE COURT: That was during the war? 

THE WITNESS: Yes. sir.. 

THE COURT: What years were you not on good terms with your 
father? 

THE WITNESS: My father and my wife did not agree. 

THE COURT: I am not talking about your father and your wife. I am 
talking about you and your father. What years were they? Well, let us put 
it this way: When were you married, and where? 

THE WITNESS: I was married in Berlin after the war. 

THE COURT: My dear sir, you are not answering my questions. I 
said, M When were you married and where?" 

THE WTTNESS: I was married in Berlin, in August 1946, one year 
after the war. But I had been with my wife, who was officially non-existent 
during the war in Germany, and I hid her in my apartment. 

THE COURT: What do you mean, ’"officially non-existent”? 

THE WTTNESS: My wife was of the Jewish faith. 

THE COURT: All right. So she had to be hidden. 

THE WTTNESS: She had to be hidden, and my father didn’t like it. 

60 THE COURT: So that is the difficulty between you and your father? 

Is that it? 

THE WTTNESS: Yes, 

THE COURT: So your father didn’t like it because she was Jewish. 
THE WITNESS: I wouldn’t go so far as that. 

THE COURT: What was the difficulty between you and your father? 
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He didn T t like your wife? All right. 

THE WITNESS: And she held it against him, and they quarreled after 
the war. 

THE COURT: All I want to know is, you have told me that during the 
war years — and I have indicated to you the war years, in my mind, were 
1939 to 1945 — 

THE WITNESS: It wasn't a thing which happened exactly overnight. 

It has developed. 

THE COURT: What happened between you and your father to change 
the situation as it existed on the 15th day of January, 1934, when he made 
this gift to you, according to your testimony, your testimony here. 

THE WITNESS: That is right. 

THE COURT: What happened immediately thereafter, or some time 
thereafter, that caused a change in your father’s attitude towards you? 

THE WITNESS: He didn’t agree with my wife, and I stood by my wife. 

THE COURT: Yes. I understand that. Is that the only reason? 

THE WITNESS: That is all. That is the only reason. 

THE COURT: Your father’s deposition could be taken. Your father 
would presumably testify to the truth of this transaction, wouldn’t he, if 
there was a gift made to you on the 15th day of January, 1934? 

THE WITNESS: In fact, he has been approached. 

THE COURT: I am not talking about being approached. But I say he 
would tell the truth about it, wouldn’t he? 

THE WITNESS: Oh, yes. 

MR. ALK: If Your Honor please, there are certain responsibilities 
that counsel must take in these cases. I took the responsibility of not taking 
any depositions in this case, because I believed it to be completely unneces¬ 
sary. 

THE COURT: I understand. 

MR. ALK: I knew that the Government had made a thorough investi¬ 
gation; that they had seen all of these people; and that the Government had 
no testimony whatsoever to offer. And I am content to rely upon the testi¬ 
mony which I presented. 
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****** 

62 BY MR. ALK: 

Q. Mr. Hansen, of what country are you a citizen? A. I am a 
British subject. I am a citizen of the United Kingdom and its possessions. 

Q. Do you have a British passport at the present time? A. I do. 

Q. Is it still in effect? A. Yes. 

Q. Do you have that passport with you? A. Yes, sir. 

Q. Will you please take out the passport and give us the date and the 
number of the passport. A. The number of the passport is 1493, and it 
was issued on the 28th of May, 1951, and is valid until the 28th of May, 1956. 

Q. Since what date have you been traveling on a British passport? 

A. Since 1922. 

Q. Have you ever traveled on any other passport other than British 
passport? A. No. 

Q. And how did you acquire your British citizenship? A. By birth. 

****** 

63 THE COURT; You were born at Ventnor, on the Isle of Wight? 

THE WITNESS: That is correct. 

BY MR. ALK: 

Q. Where do you live or where are you living at the present time? 

A. In New York. 

Q. And what is your status under the American immigration laws? 

A. I am an immigrant under the quota, the British quota. 

64 Q. Do you have an identity card which was issued by the United States 
Government? A. I do. 

Q. Will you display the identity card? 

THE COURT: Well now, of course, I am not concerned except as to 
the fact, I presume, the identity card confirms the fact that he is regarded 
as a British subject. 

MR. ALK: And he was admitted to the United States as such. 

THE COURT: I am not concerned with it, am I? 

MR. ALK: I think we have to establish that on the date of vesting and 
that at all times thereafter he was not an enemy. 
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THE COURT: Yes. I understand that. And he has introduced evidence 
to show, 1, he was bora in England; 2, that he has a British passport; and, 

3, that he is and always has been recognized as a British subject by the 
British Embassy in Paris. Now he is in this country and has been here for 
a year. 

MR. ALK: Yes. 

THE COURT: I am assuming he has been here legally. I am not con¬ 
cerned with his status in this country. I don T t want to get into that. 

BY MR. ALK: 

65 Q. Is the United States your settled and permanent place of abode at 
the present time? A. It is. 

Q. Do you have a home or place of abode any place else? A. No, I 
do not. 

Q. I believe it has been stipulated that on June 26, 1951, the date of 
the vesting, you were living in Paris, France. A. That is correct, 

Q. Where was your permanent place of abode on that date? A. It 
was in Paris. 

Q. On that date did you have a home or a place of abode anywhere 
else? A. I did not. 

Q. Did you have a family at that time? A. I did. 

Q, And what did the family consist of? A. My wife and my daughter. 

Q. Where was the family living? A. Living with me in Paris. 

Q. And how long prior to the vesting of your property had you lived 
in France? A. Three years. 

66 Q. Do you know the exact date? A. I went to Paris, I moved there 
on the 15th of September, 1948. 

THE COURT: From where? 

THE WITNESS: I came from London. 

****** 

69 BY MR. ALK: 

Q. I show you Plaintiff’s Exhibit 14 and I ask you what that exhibit is. 
A. This is the ’’Carte de Sejour de Resident Privilegie. ” It is the residence 
permit of a privileged resident in France. It is issued by the police, the 
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Prefect of Police, in Paris, on the 13th of February, 1953, and was valid 
until 1963. * * * 

THE WITNESS: It shows my date of entry into France, the 15th of 
September, 1948. 

THE COURT: Have you seen this ? 

MR. WIEFERICH: Yes, Your Honor. We have no objection to the 

70 authenticity. We will express our opinion later as to the validity of the 
conclusion of that, that he was a resident. 

THE COURT: Well, at least certainly he was a resident of France, 
as a British subject, for the dates mentioned here. This is denominated 
literally a card of sojourn. 

MR. WIEFERICH: That is right. 

THE COURT: And of resident privilege — with name, date, nation¬ 
ality listed here. And ’’Profession Salarie. ” What does that mean? 

THE WITNESS: Salaried. 

THE COURT: On a salary, but what doing? 

THE WITNESS: Engineer. 

THE COURT: Also, ’’See professional card. ” 

THE WITNESS: Yes. I have a work permit from the Ministry of Labor. 

****** 

MR. ALK: If Your Honor please, do I understand these exhibits, as 
offered, have been admitted into evidence? 

THE COURT: Yes, it has been admitted into evidence, I assume as 
part of your case, the ultimate responsibility of which is to establish that 
at the time of this seizure he was not an enemy alien. 

71 MR. ALK: Right, Your Honor. 

THE COURT: And this is evidence of a remote character, at least 
post facto to show that the French authorities, that is, the police of Paris, 
regarded him, on the inference that proper evidence was submitted to them, 
that he was on that date a British subject. 

BY MR. ALK: 

Q. When you moved to France on September 15, 1948, were you at 
that time given a card similar to Exhibit 14? A. Well, I will have to 
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explain the system in France* If a foreigner goes to France and stays 
there for more than three months, and if he works, he is given, first of 
all, Recepisse de Demande de Sejour. 

Q. A what? A. A Recepisse de Demande de Sejour. That is the 
official term — which is a paper which allows him to stay there for three 
months. After three months, it is renewed for another period of three 
months. After six months in France, he hands that in, and if there is 
nothing against him in the French records, he is given Carte de Sejour de 
Resident Temporaire, a provisional residence card. That is valid for six 
months and is revalidated after six months. And after a year he gets Carte 
de Sejour de Resident Privilegie the ordinary residence card, which is 
72 valid for three years. And after three years he can apply, if he is in good 
standing, and he can obtain a Carte de Sejour de Resident Privilegie of a 
privileged resident, which is valid for ten years. I was in possession of 
all these cards, in this sequence. 

Q. And what did you have to do with the cards, when they expired? 

THE COURT: I wonder if I am concerned with that. This is all post 
facto. This is all after the date of the seizure. I am concerned primarily 
and fundamentally with his status as of June 26, 1951 — is that the date? 

MR. WIEFERICH: That is the date of the seizure. But we don T t 
agree that that is the only date that is relevant. I don’t want to create a 
misleading impression that that is all that is relevant. 

THE COURT: I hadn’t finished — as of June 26, 1951, and a reason¬ 
able time antecedent to that. 

MR. WIEFERICH: That is right. 

THE COURT: I am not only concerned with 1951. I am concerned 
with the status on June 26, 1951, and certainly with the status running from 
the outbreak of war, from July 1939 up to 1951. This business after 1951, 
and the residence in France, is very interesting, but not so helpful, except 
to the extent that the condition of affairs once existing may be presumed to 
continue to exist. So you are going around to the back door, when you should 
be coming into the front door. 

MR. ALK: If Your Honor please, the remarks of the Court raise a 
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question with respect to the proof* It is our theory of the case that the only 
issue involved here is what was the status of the plaintiff on the date of 
vesting, and where he was residing prior to the date of vesting is immaterial. 

THE COURT: I haven’t raised the question as to where he was resid¬ 
ing. He may have been residing in Timbuktu. I am concerned with what 
his status was, as to whether or not he was a neutral or whether or not he 
was an enemy alien, because his property was taken on the grounds he was 
an enemy alien. So it is his job to show that he was not, and therefore I 
am concerned with anything in the nature of proof that reflects upon that 
issue. That is the only issue in the case, isn’t it? 

MR. ALK: I consider that that is the only issue in the case. 

THE COURT: So therefore any evidence that would reflect on his 
status — 

MR. ALK: As of that date. 

THE COURT: — as of the date of the seizure — 

MR. ALK: Right. 

74 THE COURT: — is what I am concerned with. And I assume that 
would open up a prior time, certainly immediately preceding the date of 
seizure; and that would carry it back to 1939. I am not trying to prove the 
case for you; don’t misunderstand me. But I have to decide this; so I must 
have all the evidence in. 

BY MR. ALK: 

Q. For how long prior to the vesting of your property had you been 
living in France? A. Three years. 

Q. And can you give us the specific date when you started to live in 
France? A. The 15th of September, 1948. 

Q. From that date until the date of your vesting, where was your 
settled and permanent place of abode? A. Paris. 

Q. And that is in France. A. That is correct, 

Q. Did you, between September 15, 1948, and June 26, 1951, have a 

home or a place of abode anywhere else other than in France? A. No. 

****** 

75 Q. After the vesting of your property on June 26, 1951, where did 
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you live? A. In Paris. 

Q. And where was your home and settled and permanent place of 
abode after that date? A. In Paris. 

Q. How long did you continue to live in Paris? A. Until 1954. 

Q. And where did you go in 1954? A. I came to this country. 

Q. Do you know the exact date when you arrived in the United States? 

A. The 30th of March. 

Q. Of 1954? A. Of 1954. 

Q. Since that time, until the present time, where have you been 
living? A. In this country. 

Q. Where is your home? A. New York. 

Q. And where is your settled, permanent place of abode? A. In 
New York. 

THE COURT: You came into this country as a national of what 
country? 

THE WITNESS: Great Britain. 

THE COURT: And that was recognized by the American authorities. 

THE WITNESS: That is correct — under the British quota. 

BY MR. ALK: 

Q. Do you have with you the passport under which you entered the 
United States? A. Yes (handing to counsel, who in turn handed it to counsel 
for defendant). 

MR. ALK: I don't have a photostat of this passport, and I wonder as 
to whether it could be considered as being marked as Exhibit 15, and that 
I be at liberty to substitute a photostat for the original. 

THE COURT: I don’t think that is necessary. Let me see it. And it 
is offered for what purpose? To show he came into this country with a 
British passport? 

MR. ALK: Yes. 

THE COURT: It is Passport 1493, United Kingdom of Great Britain 
and Northern Ireland. Name of bearer: Erwin Gunther Hansen. National 
status: British subject, citizen of United Kingdom and Colonies. Profession: 
Thermal Engineer. Born at Ventnor, Isle of Wight, the 2nd day of April, 1913. 
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77 A resident of France - and personal details. National Registration No., 
signature, photograph; and it indicates where this passport is valid — in 
the United States of America, Egypt, and so on. And it is to expire the 
28th of May, 1956. 

And at page 5 there is a stamped notation that the holder previously 
traveled on passport No. C-348905, dated in 1948, which is canceled and 
returned to him in Paris, the 12th of October, 1951. That is the written 
legend. And then a French vise. It doesn’t seem to say where this was 
stamped — presumably Paris. Name, the right to go and return, period 
of six months, made at Paris, signed at Paris. And then there is an 
Egyptian vise, in French, executed in Paris. Other notations: Paris, 
Rome. Is that a stamp, "West Germany”? 

THE WITNESS: That is correct. 

THE COURT: You have done a lot of traveling. 

THE WITNESS: I made many installations in the Middle East. 

THE COURT: And then on page 27 it is stamped by the American Vice 
Consul at Paris, to the effect that on December 7, 1953, he visaed Erwin 

78 G. Hansen to come in under the quota of Great Britain. Then on the last 
page, page 31, United States Department of Justice admitted, November 
30, 1954, New York, New York, Immigration and Naturalization Service. 

THE WITNESS: Excuse me. That was a visit to Paris last fall. I 
was admitted on the 30th of March, 1954. 

THE COURT: Now, just a minute, please. 

THE WITNESS: It is written in pencil. 

THE COURT: On page — 

THE WITNESS: I came in on the Queen Mary, and on account of the 
strike I came in at Halifax and I had to take the train. 

THE COURT: The ’’March 30, 1954, ” which is written above it is 

illegible, and there is a cross down below. 

* * * * * * 

BY MR. ALK: 

Q. Mr. Hansen, on the date of the vesting, which was June 26, 1951, 
or at any time thereafter, were you doing business within the territory of 
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any nation with which the United States was then at war? A. I did not. 

79 Q. Specifically on the date of the vesting or at any time thereafter 
were you doing business within the territory of Germany or Japan? A. No. 

Q. Likewise, Bulgaria, Hungary and Roumania. A. I did not. 

Q. On the date of the vesting, June 26, 1951, or at any time there¬ 
after, were you an officer, official, or agent of any enemy country? A. I 
was not. 

Q. Specifically on the date of the vesting or at any time thereafter, 
were you an officer, official, or agent of Germany or Japan? A. I was not. 

Q. Or of Bulgaria, Hungary or Roumania? A. I was not. 

****** 

80 Q. On the date of the vesting, or at any time thereafter, state what 
kind of activity, if any, you were carrying on on behalf of any enemy country. 
A. None. 

Q. State what activity, if any, you were carrying on on behalf of the 
governments of Germany, Japan, Bulgaria, Hungary or Roumania. A. None. 

Q. Now, yesterday Judge McGuire asked you a question about your 
relations with your father, and you seemed to be reluctant to give a full 
answer. I now ask you to please tell us what were the difficulties with your 
father, and what was your relationship during the war years. A. At the 
beginning of 19411 met a girl who was a native of Vienna. She was Jewish. 

In the fall of that year some persecutions started of those of that faith and 
race. 

THE COURT: Now, of course we have been over that. He told me 
his difficulties with his father ensued as a consequence of his marriage, 
his wife being of the Jewish faith. And then I asked him as to whether or 
not — the import of it was — whether or not that situation had cleared up. 
And then I asked him whether or not his father at this juncture would depose 
or give an affidavit to the effect that the factual situation as to his acquisi¬ 
tion of these securities was as he has testified. And he said that he thought 

81 he would. Now I will say parenthetically I am assuming the Government 
has looked into that matter also. So that will be something that will come 
out in the long run. But I am taking it as a statement of fact that his 
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difficulties — and they are not unusual, though it is usually the mother that 
kicks up instead of the father; but in this particular case his father objected 
to his wife — 

THE WITNESS: The reasons were different. 

THE COURT: What is that? 

THE WITNESS: The reasons in this case were different. 

THE COURT: Different in what sense? 

THE WITNESS: Because my father thought, what with my own diffi¬ 
culties with the Gestapo and his, and the fact that my mother was Jewish, 
and I was putting not only my own life in danger, which was my business, 
but I was putting the family into jeopardy. 

THE COURT: Yes. But no matter what your father thought — and 
presumably, in the light of the circumstances at that time, that is what he 
thought of your action in doing this, if this story is true -- nevertheless, 
you have stated that that was the cause of your difficulty with your father. 

THE WITNESS: Yes. 

THE COURT: All right. 

****** 

BY MR. ALK: 

Q. You married your wife when? A. I married her after the war, 
because during the war she was concealed. I concealed her from the author¬ 
ities. 

Q. And, as I understand from your testimony, you had been concealing 
her in your apartment since 1941? A. That is correct. 

THE COURT: Why didn’t you marry her in 1941? 

THE WITNESS: I could not. She was Jewish. 

THE COURT: You could not marry her publicly? Is that it? 

THE WITNESS: Not even privately. Officially she had to be non¬ 
existent, She received no ration card — nothing, * * * 

BY MR. ALK: 

Q. In addition to that, was there any question — so we have the full 
story -- was there any question with respect to her eligibility for marriage? 
A. None whatever. 
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Q. Judge McGuire asked you about your circumstances and the situ¬ 
ation of your depositing of your personal effects in 1939, and I would like 

83 to have you elaborate on that, when you graduated from Cambridge. A. 

The official graduation ceremony took place, of course, on the 20th of June. 
But the graduation itself took place, the examinations were the end of May, 
and the results were published in the few days -- 

THE COURT: Let us go according to the American custom. You 
were graduated and then you get your certificate. When did you get your 
certificate or diploma or whatever they gave you, at Oxford? 

THE WITNESS: The 20th of June, 1939. 

BY MR. ALK: 

Q. And what did you do after you received your diploma? A. I 
stayed in Cambridge, and I was in touch with the Cambridge University 
Appointment Board in order to secure a position in England. 

Q. What is the Cambridge University Appointment Board? A. The 
Cambridge University Appointment Board is a society which places Cambridge 
graduates in firms. It obtains jobs for them. 

Q. Were any interviews arranged for you? A. Yes, a number of 
them. But they were not exactly what I was looking for. 

Q. And then what happened? A. The Cambridge University Appoint¬ 
ments Board closed down for the long vacation, in mid-July, until mid- 

84 September. There was no point in my staying there. 

Q. So what did you decide to do? A. I decided to go on a vacation 
myself, and come back just about the time that the Appointments Board 
would open again. 

Q. Where did you decide to vacation? A. I decided to go and see 
my parents. 

Q. And where were they at that time? A. They were in Germany. 

Q. I show you Plaintiff 1 s Exhibit 16 and I ask you what that is. A. 

That is a photostat copy of my passport at that time. 

Q. And I call your attention to the last page of the exhibit and I ask 
you what that is. A. That shows the German vise, which was granted to 
me, for going to Germany. It was issued on the 19th of July in 1939, and 
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it was valid for three months* until the 18th of October. 

****** 

85 BY MR. ALK: 

Q. What were your plans when you left England for your vacation? 
What were your plans with respect to returning? A. I intended to return, 
as I stated, for about the time the Cambridge University Appointments 
Board was going to reopen, And with that in view, I packed my belongings. 
There was no point in retaining my rooms, and I packed all my belongings 
and left them in a storage warehouse* because if I found a job, I was not 
going to go to Cambridge. I was going to go to some other place in England. 
There is no industry worth speaking of in the Cambridge district. There 
is only a factory — or at least at that time there was only a factory — 
making scientific instruments. 

Q. What clothing or other articles did you take with you? A. Only 
a small suitcase with some summer clothes, nothing else, as I didn’t intend 

to hit cold weather in Germany. 

****** 

BY MR. ALK: 

86 Q. Now, Mr. Hansen, the picture doesn’t seem to be too clear con¬ 
cerning your own personal history. Your father was what? What was his 
nationality? A. My father was a German national. 

Q. And how did he acquire his nationality? A. He was born in 
Germany* and his parents were German. 

Q. And your mother? A„ My mother was born in America. Her 
mother was American. Her father was English. 

THE COURT: What was her maiden name? 

****** 

THE WITNESS: When she married my father, her maiden name was 
Selwyn. That was not her name when she was born. 

THE COURT: What was her name when she was born? 

THE WITNESS: Schlesinger. 

BY MR. ALK: 

Q. And do you know where she was born? A. In Philadelphia. 
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87 Q. And what was the exact name of the town where your parents were 
residing at the time of your birth? A. My parents were residing in Edgbas- 
ton, near Birmingham, in England. 

Q. Where were your parents married? A. In England. 

Q. And when? A. In 1910, I believe. 

Q. Do you know or can you give us an estimate as to how long a 
period of time your parents lived in England prior to their departure to 
establish a residence in some other country? A. Well, my mother had 
been living in England a very, very long time. My father I believe was 
resident in England for ten years. * * * 

RECROSS-EXAMINATION 
BY MR. WIEFERICH: 

Q. Mr. Hansen, let us start with your own history, right when you 
were born in England. How long did you remain there with your family? 

A. I think when I was born, I mean, after birth, about four years. 

Q. During World War I, in other words. Is that right? A. Partly, 

yes. 

88 Q. You were born in 1913? A. That is correct. 

Q. And when did you leave England? A. I don’t really know exactly. 
But I think it was in 1917. 

Q. During the war? A. Yes. 

Q. And with whom did you leave England? A. I don’t know exactly. 

I think it was with my mother. 

Q. It was with your mother, wasn’t it? A. Yes. 

Q. And where did you go? A. To Switzerland. 

Q. And what was the occasion of your mother leaving England with 

you? 

MR. ALK: Your Honor, I hesitate to make an objection. But I wonder 
as to whether I could make a general objection, and then subside, as I object 
to any cross-examination if the purpose of the cross-examination is designed 
to establish places of residence prior to June 26, 1951. 

THE COURT: Overruled. 

MR. ALK: Now then, I do not have to object further, to preserve my 
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rights. It is unnecessary, as I understand it. 

THE COURT: That is right. You have an omnibus exception. * * * 

89 BY MR. WIEFERICH: 

Q. What nationality was your mother? 

THE COURT: Let me make this absolutely clear for the record. We 
are concerned with his status, from the standpoint of his nationality, as 
that term is understood. He has got to establish, in order to secure these 
funds, 1, that he is the owner of them and was the owner of them; and, 2, 
that he was not an enemy alien. 

MR. ALK: On June 26 ? 1951. 

THE COURT: That is right. And so therefore his status on June 26, 
1951, may be indicated, as you sought to show, by evidence of a character 
after 1951, reflecting on his status on June 26, 1951. And certainly it 
follows, a fortiori, that his status on June 26, 1951, presumably could be 
shown by evidence antecedent to that, which would reflect on his status. 

So therefore you may examine him.. * * * 

MR. ALK: Because I consider the point so important, I want to make 
sure that I understand. Our position, Your Honor, is that even assuming 
for the sake of the discussion that at sometime between December 7, 1941, 
and December 15, 1948, the plaintiff fell within the terms of the provision 

90 of our law defining an enemy, that that is immaterial to this issue; that the 
only issue here is whether on June 26, 1951, he fell within that definition. 

THE COURT: That is very true. But you can’t ring down the curtain 
only on that date. You have introduced evidence to show that this man, 
presumably on June 26, 1951, and in 1948, in the view of the French author¬ 
ities, and from the date of his passport in Great Britain, was to all intents 
and purposes recognized as a British subject. And you rest on that basis. 

MR. ALK: Yes. 

THE COURT: All right. Now, that being the situation, if there is no 
evidence to the contrary, and if I believe his testimony with reference to 
his acquisition of these securities, he has won his case. 

MR. ALK: Right. 

THE COURT: However, in the effort to show his status on June 26, 1951, 
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you have presumed to go forward and show that from 1951, June 26 thereof, 
and immediately thereafter, up to the present time, being admitted to this 
country by the American authorities as a British subject, he, as a conse¬ 
quence, has at all times been a British subject; and therefore you want me 
to believe, as a consequence of that evidence, that he was not an enemy 
alien. If you have concluded to rest your case on that premise, that is one 

91 thing. But the Government is not precluded from going behind the date of 
June 26, 1951, because although he may have had a British passport, and 
although he may have been regarded by the British as a British subject, 
and by the French as a British subject, and by the American authorities 
presumably in 1954 when he came here as a British subject, he may have 
lost his British status by acts immediately antecedent to the date of 1951 
and during the war. So we will let that be opened up. The only reason for 
the Alien Property Act, so to speak, is the fact that we were at war with 
Germany. All right. 

MR. ALK: I may find it necessary to make some specific objection, 
then, in view of Your Honor’s statement. 

THE COURT: All right. 

BY MR. WIEFERICH: 

Q. To get back to your leaving England during World War I with your 
mother, and going to Switzerland, where was your father at this time? A. 
My father was interned in England and he was sent to Holland. 

Q. And he was interned in England for how long? A. I don’t know. 

Q. Well, it was for the duration of the war, wasn’t it? A. I couldn’t 

say. 

Q. Do you know when he went to Holland? A. I believe it was in 1917. 

92 Q. Now, why did you and your mother go to Switzerland? Do you 
know? A. I don’t know. I can’t tell you. 

Q. What was her nationality? A. At the time? 

Q. Yes. A. I don’t know. 

THE COURT: Well, I will conclude that if she was American born in 
Philadelphia and she married a German subject, previous to the Act of 
1924, she became a German subject. 
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MR. WIEFERICH: That is my point, Your Honor. She was a German 
national. 


BY MR. WIEFERICH: 

Q. And from Switzerland where did you and your mother go? A. I 
think my mother joined my father in Holland. I stayed in Switzerland. 

Q. Isn’t it a fact that your mother returned to Germany? A. I don’t 

know. 
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Q. Well, did your mother stay with your father in Holland? A. As 
far as I know, yes. 

Q. For how long? A. I think until 1919. 

Q. And then where did she go? A. Then my father went to Cologne. 
Q. And she went with him? A. Yes. 

Q. And did they establish a residence in Cologne? — a home? A. 
They established a home there. 

Q. And were you at that home? Was that your home? A. Well, later 
on I went back to my mother. 

Q. And where was she? A. Cologne. 

Q. In Cologne? A. 1919. That was the end of 1919, as far as I 
remember. 

Q. And how long did you continue to reside with your mother? A. 

Until 1924. 

Q. And was that in Cologne? A. No. That was at various places. 

Q. Where? In Germany? A. In Germany. 

Q. And during this time your father was in Holland? Is that right? 

A. I think so, yes. 

Q. And what happened after 1924? A. I went to school in Austria. 

Q. In Austria? A. Yes. 

Q. And where did your mother reside? 

MR. ALK: Just a minute, please. If Your Honor please, I object to 
the use of the term ’’reside, ” if it is intended to be used as is stated in the 
Trading-With-The-Enemy Act. It is a word of art and does not have the 
ordinary meanings. 

THE COURT: I am not paying any attention to it in the sense of a word 
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of art. I am just assuming counsel means where was the mother living, 
physically present. 

BY MR. WIEFERICH: 

Q. Where was your mother’s home after 1924? A. I couldn’t say. 
They had a house in Germany. They also had a residence in Holland. 

Q. Isn’t it a fact that your mother’s principal home was in Germany 
all during the twenties and thirties? A. I think so. 

Q. Isn’t that a fair statement? A. I think for some time she was in 
Switzerland, too; but I can’t be certain as to the dates. 

Q. Did she own a house in Germany with your father at this time ? 

A. My father owned a house. 

Q. And she lived in it? A. Presumably, yes. I don’t know. I don’t 
exactly know — I was in Austria — where she spent most of her time. 

95 • THE COURT: You had other sisters and brothers younger than you? 

THE WITNESS: Yes. 

THE COURT: Where were they born? 

THE WITNESS: They were born in Germany. They spent many years 
in Switzerland. 

THE COURT: But my question was directed as to where your mother 
was living physically. So you have answered the question presumably by 
saying your younger brothers were born in Germany. * * * 

BY MR. WIEFERICH: 

Q. Your father came back to Germany in 1932, did he not? A. I 
don’t know when he established official residence in Germany. 

Q. I just mean when he returned and took up living there. A. No. 

In 1932, as far as I remember, he was partly present in Germany and partly 
in Holland. 

****** 

96 BY MR. WIEFERICH: 

Q. I will ask you, Mr. Hansen, to look at Defendant’s Exhibit 2 for 
identification and tell me if that is a copy of a statement which you made on 
the date which it purports to bear. A. That is correct. 

Q. And was that statement made for the British authorities at the end 
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of the war? A. That is correct — no, after the war. 

Q. After the war. And I will ask you to examine Defendants Exhibit 
3 for identification and state, if you will, if that is a statement which you 
made under the same circumstances. A. Yes, it is a transcript in which 
there are a lot of typographical errors, as far as names are concerned. 
Apart from that -- 

****** 

97 BY MR. WIEFERICH: 

Q. Now, calling your attention to Defendant’s Exhibit 2 for identifica¬ 
tion (handing the exhibit to the witness), I note that you state that your 
national status is British by birth, German by parentage. Is that right? 

A. Yes. I meant by that that my father was a German national. 

* * 4c * * * 

BY MR. WIEFERICH: 

Q. You meant by this that you were German by parentage; isn’t that 

98 right? A. I meant that my father was a German. 

Q. And you also meant that you were a German, didn’t you? A. No. 

Q. And do you tell me now that you never considered yourself a 
German or never represented to anyone that you were a German? A. I 
never considered myself a German anywhere. I have never claimed German 
nationality. I was forced to do certain things. 

THE COURT: The next question is, did you ever represent to anybody 
that you were a German? 

THE WITNESS: During the war I was forced to register as a German, 
by the German authorities. But I always registered as a British subject. 

BY MR. WIEFERICH: 

Q. That isn’t the question. This statement states: ”My national 
status is: British by birth, German by parentage. ” Now you state here 
that you are a German. Isn’t that right? A. I am sorry. I am afraid I 
am not legally minded. So I am afraid you must not treat what I say from 
the purely legalistic point of view. But what I have tried to convey, the 

99 first statement I made is: ”1 am a British subject. ” 

****** 



131 


BY MR. WIEFERICH: 

Q. Now then, I call your attention a little further down in that same 
statement, to this sentence: "In the spring of 1932" — 

* * * * * * 

Q. Do you see that, where it says your father returned to Germany? 

A. Yes, I see that. But that means that in 1932 my father bought an estate. 

I didn’t mean to convey by that that in that year he transferred his legal 
residence. 

100 THE COURT: You were not asked what you meant to convey. So 
don T t volunteer. All you were asked is whether or not you see and read 
what is said in that sentence, that in the spring of 1932 — you see it, don’t 
you? 

THE WITNESS: I do. 

THE COURT: The answer is "Yes. " 

BY MR. WIEFERICH: 

Q. Isn’t it a fact that your father retired in that year from his banking 
position in Holland and returned to Germany? A. I don’t think he took up 
legal residence in Germany in that year. 

Q. I am asking you if he returned to Germany. A. He was in Germany. 
He spent a good time there, on the estate there he had bought. But not all 
the time, 

Q. Well, now, in 1932 where were you? A. I was first of all in 
Cologne, and later on I was in Berlin. 

Q. Well, now, can you tell me, did you see your father at that time? 

A. Yes. 

THE COURT: I am assuming, in the absence of evidence to the con¬ 
trary — and it is of no import here — that his father was a German national. 

MR. WIEFERICH" Oh yes, Your Honor. 

101 THE COURT: I am only concerned with him. So whether he saw his 
father, or went here or there in relation to his father, is not very helpful. 

I think you ought to direct your examination to the witness himself, as to 
what he was doing and what he was. 

MR. WIEFERICH: I will get to that, Your Honor. I would like to 
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point out the relevance of this, and that is that his father, so far as the 
record shows, was not in Amsterdam in 1934 when he says the gift was 
made. 

THE COURT: Well, that is all right, 

MR. WIEFERICH: And that is the point that this is addressed to. 

BY MR. WIEFERICH: 

Q. Now, you went to highschool where? A. Excuse me. What 
exactly do you call "highschool”? 

THE COURT: We went over that yesterday. You told me you went 
to Gymnasium in Cologne. 

THE WITNESS: Yes. 

THE COURT: That is "highschool" here. 

THE WITNESS: That is correct. 

BY MR, WIEFERICH: 

Q. And you lived there while going to school there, of course. A. 
From 1927 to 1931. 

Q. And with whom did you live? Your family? A. My mother. 

Q. When you graduated from the Gymnasium in 1931, where did you 
go then? A. First of all, I intended to go to Cambridge, and I didn T t be¬ 
cause my brother died. So I stayed on for some more time, and I spent 
that year in Cologne. 

Q. You spent 1932 in Cologne? A. And 1931 too, I think, and the 
spring of 1932. 

Q. And where did you go the following year? What did you do and 
where did you live? A. I was in Berlin from 1932 until 1933. 

Q. What were you doing in Berlin? A. I was in a bank. 

Q. What was your job in the bank? A. I was a non-paid apprentice. 

Q. You were an unpaid apprentice? Is that correct? A. Yes. 

Q. Where were you living in Berlin? A. In rooms, furnished rooms. 

Q. And what did you do the following year? A. I had to leave 
Germany, and I returned to England. I went to England and set up residence 
there. 


Q. Now you say you went to England. When was the preceding time 
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103 you had been in England? Let us get your story straight. A. Off and on 
for many years. 

Q. Just on visits? A. Well, vacations, long vacations, some of two 
or three months 1 time. 

Q. You hadn’t gone to school in England, in between? A. No. 

Q. And you hadn’t worked in England, in between? A. No. 

Q. And you didn’t have a home in England, in between? A. Not 
until 1933. 

Q. Now you say you went to England in 1933 and set up a home. Is 
that right? A. Yes. 

Q. Where did you work in England? A. Erlangers, Limited. 

Q. And what did you do there? A. The same thing I did in Germany. 

Q. You mean you were an unpaid apprentice? A. That is correct. 

Q. And where did you live? A. In London. 

Q. I mean, in what? Furnished rooms ? A. Yes. 

Q. And how long did you remain in the furnished rooms? A. Until 
1934, when I went to America. 

104 Q. And where did you work in the United States? A. New York. 

Q. And what did you do there? A. I worked as an apprentice, for 

a stockbroker firm. 

Q. And what were you paid there? A. A nominal sum. 

Q. And where did you live in New York? In a hotel or apartment? 

A. I had an apartment. 

Q. All this time that we have been discussing, which is 1933 to 1935, 
I suppose — A. Yes. 

Q. — where were your folks living? A. In 1933 my father was in 
Amsterdam. When I returned from America, he had himself finally estab¬ 
lished on his estate. 

Q. In Germany? A. In Germany. And my mother was living in 
Germany. 

THE COURT: Who supported you while you were in England as an 
unpaid apprentice ? 

THE WITNESS: I supported myself out of this money, this holding 
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that my father had transferred to me, 

THE COURT: Your father didn't transfer this money to you until 
1934, January 1934, and you were living in England, as an unpaid apprentice, 
in 1933? 

105 THE WITNESS: Yes, from August on. My father paid it. 

BY MR. WIEFERICH: 

Q. You say when you returned from America, in 1934 — A. 1935. 

Q. 1935? A. December 1935. 

Q. Your father had established himself at his estate in Germany? 

A. Yes, sir. 

Q. And he remained there thereafter, did he not? A. Yes. 

Q. And by "thereafter, tT I mean certainly up until World War II. 

A. That is correct. 

Q, And you never had occasion to establish residence or to live in 
Amsterdam, did you? A. No., 

Q. Did you ever intend to live in Amsterdam? A. I did not. 

Q. Well, then, with your father in Germany and you either in England 
or the United States, or back in Germany after the war, what was the reason 
for leaving your bank account in Holland? A. Mr. Koenigs was a friend of 
mine. 

106 THE COURT: Who was a friend of yours? 

THE WITNESS: Mr. Koenigs, of Rhodius Koenigs. 

THE COURT: How about de Bary, where you opened the account? 

THE WITNESS: That is true. 

THE COURT: Was he a friend of yours? 

THE WITNESS: No, I knew the general manager. 

THE COURT: Why didn't you go to Koenigs in the first place, instead 
of leaving your account with de Bary, if Koenigs was a friend of yours? 

They were both in the same city, weren’t they? 

THE WITNESS: That is correct. I don’t remember. 

THE COURT: You mean you don’t know? 

THE WITNESS: I don’t remember. 

THE COURT: My question was, why didn’t you open up the account 
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with your friend Koenigs in the first instance, rather than open it up with 
de Bary and transfer it to a friend? 

THE WITNESS: I don’t recollect the reasons for that today. 

THE COURT: Didn’t you tell me yesterday your father took you to 
the de Bary bank where he had an account, and you opened an account there? 
THE WITNESS: My father had many accounts. 

THE COURT: I am talking about what you told me yesterday. 

107 THE WITNESS: He took me to de Bary and I opened an account there. 
And he transferred securities into it. I don’t know where they came from. 

THE COURT: But he didn’t give you these securities manually; he 
didn’t present them to you. 

THE WITNESS: No. 

THE COURT: So therefore they were in the bank, and he had them 
transferred to your account which you opened? 

THE WITNESS: That is correct. 

THE COURT: And did you suggest to your father you would like those 
securities, you would like to put the securities with your friend at Koenigs? 
Which of the Koenigs was your friend? 

THE WITNESS: Mr. Koenigs. 

THE COURT: Is it only one Mr. Koenigs ? 

THE WITNESS: As far as I know, yes. 

THE COURT: All right. 

BY MR. WIEFERICH: 

Q. Is he the director of the bank? A. Mr. Koenigs? He was one 
of the partners. 

Q. My question is, the bank charged you for its services, didn’t it? 

A. Which bank? 

Q. The de Bary bank. A. Yes. 

108 Q. And the securities were sent to the United States actually, weren’t 
they? A. That I didn’t know until later. 

Q. You didn’t? They weren’t sent on your instructions? A. No. 

Q. Weren’t you notified about it? A. I heard about that during the 
war, not before. 


Q. Who did you hear it from? A. Koenigs. 

Q. Now, with the securities in the United States, and you having no 
intention of living in Amsterdam, I fail to understand why you didn’t either 
open a bank account in England or in the United States. A. Those were 
not the only securities that I had. But those were the only securities that 
were held in the United States, on a subaccount of a bank. 

Q. You mean that this gift, which was more than $50, 000 — A. It 
was a gift of a certain number of securities. 

Q. What proportion of the gift did this represent, that we are arguing 
about today? Half? A. I couldn’t tell you. In any case I couldn’t tell you 
in value, because at that time those securities did not have full face value. 

Q. Well, that may or may not be true of the others as well. A. I 
109 sold the others at about 27 to 30 percent of their face value, in 1936. 

Q. What I mean is how many groups of securities were you given? 

This is one group. Did this represent half of your security account? Three- 
fourths? One-fourth? A, I don’t remember today, exactly. 

Q. Were your brothers and sisters — A. They didn’t have the 
same — they were not the same price on them. 

Q. And were your brothers and sisters given the same amount in 
gifts? A. They were not 21 at the time. They were still young and at 
school. 

Q. Well, when they became 21, did they get the same amount in gifts? 
A. That was, as I understand, the intention. But that happened during the 
war, and the situation was changed. 

Q. Well, now, to carry on with your own activities, after you re¬ 
turned from New York, where did you go? A. I went to England. 

Q. And you entered Cambridge University. Is that right? A. Not 
straight away, but at the proper time. 

Q. The same year? A. The same year. 

Q. And I take it you had to take examinations first, and that took 
some time? A. That is correct. 

Q. Where did you live while you were at Cambridge University? 

A. In Cambridge. 
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Q. Did you live at what is known as Royston House? A. At one 
time I lived at Royston House. 

Q. And what is that? A. Those are furnished rooms. 

Q. Is it on the Campus? A. No. 

Q. It is in the town of Cambridge itself? A. That is correct. 

Q. And did you live in those furnished rooms for the three years 
you were at Cambridge? A. No. I think the first year I lived somewhere 
else. 

Q. I take it you didn’t buy a home at Cambridge yourself? A. I did 
not buy a home. 

Q. And the extent of your equipment was essentially what is shown 

on your storage receipt? Isn’t that right? A. That is correct. 

****** 

111 THE WITNESS: Your Honor, you asked me why I transferred the 
account to Rhodius Koenigs, and I have been thinking about it. 

THE COURT: Now, there is no question pending. You have answered 
that question. 

THE WITNESS: I can give you more information about it. 

THE COURT: Just a minute. I will bring you up to date with refer¬ 
ence to our methods. Mr. Aik will open up that subject again. 

THE WITNESS: I see. 

BY MR. WIEFERICH: 

Q. Mr. Hansen, you left England for Germany in 1939 on what date? 
A. I think it was the 26th or 27th of July. 

Q. And am I correct that you had no furniture to store? A. No, I 
had no furniture. I had certain chattels like china and a wireless set, but 
not actual furniture. 

Q. And the chattels you had were listed in the receipt which you have 

112 identified here as the receipt of the storage company. Is that right? A. 
That is correct. 

Q. How did you go to Germany? By plane? A. No. I bought a 
return ticket. I went to Germany via Flushing, and I had a return ticket via 
Ham ^Tlfe COURT: You mean you went by steamer? 
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THE WITNESS: Yes, to Flushing, Holland, and from Flushing to 
Germany by train. 

BY MR. WIEFERICH: 

Q. And where did you go in Germany? What was your destination? 

A. I went to see my father. 

Q. And he was at his estate in the country? Is that right? A. Yes. 
A very isolated farm in the country. 

Q. What part of the country? A. It is what used to be — 

Q. Saxony, Bavaria, where? A. No; it is what used to be the Grand 
Duchy of Mecklenburg Strelitz, which is a small country of about a hundred 
thousand inhabitants. It is sparsely populated, mostly agricultural, timber; 
and it was quite feudal and traditional at the time. 

Q. How far is it from Berlin? A. It wasn’t very far. It was only 
60 miles. 

113 Q. Only 60 miles? A. Yes. 

Q. What did you do after you arrived at your father’s estate? Did 
you go on a holiday? A. I spent a few days there. And then I joined my 
mother and my brothers and sisters, who were vacationing in a small re¬ 
sort on the Baltic coast. 

Q. And where were your brothers and sisters living at this time? 

A. They were with my mother. 

Q. And where was your mother living? A. My mother was living 
at Neu Strelitz, which was the capital of this former Grand Duchy. 

Q. In Mecklenburg, also? Is that right? A. That is correct. 

Q. You had an accident, didn’t you, at your vacation resort? A. 

That is correct. 

Q. You broke your nose. Isn't that right? A. My nose was com¬ 
pletely smashed and dislocated, and I had concussion of the brain. 

Q. Suppose you explain to the Court just what happened. What caused 
all of this? A. I met a young lady who was a champion athlete who took 

114 part in international athletic competitions. And we got very friendly with 
her, and in the shallow water one day we were playing around with an in¬ 
flatable rubber mattress and both of us wanted to get on it and we jumped 
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at the same time and she caught me a terrific blow with the top of her head 
on the right side of my face, and smashed my nose completely, and caused 
the concussion. 

Q. Now, what you did was you bumped heads, wasn’t it, getting on a 

rubber life raft? A. We didn’t just bump heads, no. 

****** 

BY MR. WIEFERICH: 

Q. What did you do in the next few days to take care of this fractured 
nose? A. First of all I was helped to a local doctor, who plugged up my 
nose on the inside. As I said, first of all, it was broken. And he plugged 
it up with cotton wool in the inside to bring it into shape. And I went back 
to the pension after that, and I wasn’t feeling very well. I had headaches, 
and as far as I remember I was feeling very bad. 

Q. You went back to your vacation resort, didn’t you? When you say 
’’pension, ” you mean vacation resort? A. To the hotel, yes. And after 
that my brother drove me over to Blumenow, which is the name of this 
115 estate of my father’s. And he returned then to a vacation resort. 

Q. You were ambulatory all this time, weren’t you? You weren’t 
crippled in any way? A. I wasn’t crippled, I should have gone to bed, 
but I did not. 

Q. And, as a matter of fact, you went up to Berlin about a week later, 
wasn’t it? A. I don’t know. I have no recollection as to the date. 

Q. Well, approximately what date A. I don't know. 

Q. Was it near the beginning or end of your vacation? A. I don’t 
think I had been at this resort very long. 

Q. It was near the beginning of your vacation. Do you recall when 
you saw a doctor in Berlin about this fractured nose? A, I was in consid¬ 
erable pain, and feeling very bad, and we discovered that the nose was 
crooked. And my stepmother made arrangements with a surgeon in Berlin 
to treat me. And my father drove me up to Berlin, and my stepmother was 

in the car too, and they took me there. 

****** 


BY MR. WIEFERICH: 
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116 Q. You were examined by this doctor on August 18 and discharged 
on August 19, were you not? A. I have no recollection of these dates. 

MR. ALK: We are prepared to stipulate, Your Honor. The Govern¬ 
ment has a statement from the doctor who treated him, who states it was 
on August 18, 1939, and that he was discharged on August 19. We are 
prepared to accept those dates. 

BY MR. WIEFERICH: 

Q. Where did you go then? Did you go back to your father’s estate? 

A. I spent the night at the clinic, and the next day I couldn’t stand the clinic 
any longer. I took the train back to the estate. I didn’t even telephone for 
a car. I was in considerable pain. 

117 Q. I just want to know where you went. A. I went to my father’s 
estate. 

Q. All right. Now, were you at your father’s estate on the outbreak 
of war between Britain and Germany? A. I stayed there. I just loafed 
around. 

THE COURT: The question was, where were you at the outbreak of 

war. 

THE WITNESS: That is correct. I was at the estate. 

BY MR. WIEFERICH: 

Q. And how long did you remain there thereafter? A. I think until 
September, the 17th or 18th. May I give a little bit of background? 

THE COURT: Yes. 

THE WITNESS: At that time I had a cast, a plaster cast, which 
covered part of my face. It went right from the root of the nose, because 
my nose was shattered here, and completely dislocated, and went right 
down to there. And I couldn’t see very well except straight ahead. Besides 
I had bandages there, adhesive tape bandages, right across, and here. 

I was told to go back to Professor Gohrbandt about three weeks later 
and he would take it off and examine it. I still did not stay in bed but did 
nothing but loaf around those days. And then one Sunday — I remember it 
was a Sunday — my father returned. He and my stepmother had been absent. 
And he returned and told me that war had broken out, the first thing, and I 
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118 was stupefied. 

The first thing the following morning early I took the cast off, because 
it made me very conspicuous, and I went to Berlin. I went to the railway 
station, and I asked for a ticket to go to Holland. I didn’t use the return 
ticket I had via Hamburg, because it would have taken too long. I would 
have had to take a steamer from Hamburg. But I was told I could only get 
a ticket to Bentheim, which was a frontier town; that the frontier was closed. 
So I returned to the estate the same day, to think out what I could do. 

Then a day or two later there was a decree published that all foreigners 
had to register in Germany with the police. I did that at the estate office, 
which had certain police functions. 

BY MR. WIEFERICH: 

Q. You mean, when you say M the estate office, ” you mean your 
father’s estate? A. Yes. They got in touch with the Landrat the prefect, 
and shortly afterwards, a day or two, the local gendarme, who lived in the 
precinct, who was about five miles away on another estate, came over on 
his bicycle to investigate and arrest me. He did not arrest me, and he 
reported this back to the Landrat. The Landrat rang up the estate office 
and said, ’’This is a very serious situation, ” that my father was German 
and I was German too. 

119 Well, I realized then, I started to realize I was in for difficulties; 
that it wouldn’t be easy fcr me to get out of the country. I was going to be 
treated as a German, by the Germans; and I thought of what to do. And then 
I hit on the idea that I was going to study, and since I had graduated at Cam¬ 
bridge, I would continue with postgraduate work in Germany. And I told 
the Landrat that I intended to go to Berlin. But all this took quite a few 
days. All this didn’t happen all straight at once. And such was my inten¬ 
tion, and the Landrat seemed very much relieved, as far as I understood. 

He told them just to put me down as German and English, and have Berlin, 
the authorities in Berlin, straighten it out. And with that I went to Berlin, 
about the 17th of September, 1939. 

Q. So that you made no effort at all to leave Germany between 
August 19 and September 1. Isn’t that right? A. I wasn’t in a shape — 
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****** 

120 BY MR. WIEFERICH: 

Q. My last question was, you made no effort to leave Germany be¬ 
tween your accident and the outbreak of war. A. I did not, because I had 
no idea — 

Q. That is all right. A. — there was any emergency. 

THE COURT: He may answer it. 

THE WITNESS: I wasn't aware of what was going on. 

BY MR. WIEFERICH: 

Q. You were conversing with your family at this time, weren’t you? 

A. My family were not there at the time. 

121 Q. You had your radio. A. It was an ancient radio there. It could 
only be used for playing records. 

Q. No newspapers ? A. Newspapers arrived a day or two days late, 
always. But I didn't read any newspapers at that time. I had considerable 
headache, and I didn’t read at all. 

Q. You immediately after the outbreak of war set about collecting a 
certificate so you could get into a school, didn’t you, in Germany? A. Not 
immediately. All my certificates and everything were in Cambridge, amongst 
my papers. And I had nothing, I had absolutely nothing to show that I had 
studied at all. And I wanted to do postgraduate work. 

Q. So what did you do? A. Well, I couldn't write to Cambridge 
direct, because that of course was forbidden. I couldn’t have my goods 
sent over to me, because that was impossible. I wrote to a friend in 
Holland and asked him to obtain a certificate from the Cambridge authorities. 

Q. And did he so obtain one? A. He did. 

Q. And he transmitted it to you? A. Yes. I received that in October. 

Q. And prior to that, did you obtain your Gymnasium certificate? 

122 A. I wrote to Cologne. That was very easy. I wrote to Cologne and had 
their schooling certificate sent to me. 

Q. And when did you do that? A. That must have been the end of 
September. 

Q. You mean you received it the end of September? A. Yes. 
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Q. So you sent for it some time before that? A. A day or two, yes. 

Q. Now, when you went to the director of the school, where you 
wanted to go — to the University of Berlin, isn’t it? A. It used to be 
called the Technical Highschool. But after the war, because ’’Highschool" 
in many other countries has a different meaning, the name was changed to 
Technical University. 

Q. You were not able to enter immediately, were you? A. I was 
not, because, first of all, I did not have any certificates showing former 
studies. And they also asked for all my books, the study notes, so that — 

Q. You just weren’t able to enter. That is my point. A. I just 
didn’t have those; and they submitted it to the Ministry of Education. 

Q. So what did you do, instead of enrolling in the University immedi- 

123 ately? A. Also I had done practical work, engineering work, in Manchester, 
the Metropolitan Vickers Company. But that was not accepted either. So 

I had to start doing practical work. 

Q. My question is, where did you start and what work did you do? 

A. For three months, from the 1st of October until the 12th of December, 

I was what was called a ’’Practicant” with the Knorr Bremse Company, a 
metal working factory. 

Q. A metal work factory? A. The name of the industry doesn’t 
come to me now. They made brakes and feeder equipment for locomotives. 

Q. And what was your job? A. Unpaid apprentice. 

Q. You were an apprentice in a factory making brakes and feeder 
equipment for locomotives? Is that right? A. That is correct; but I didn’t 
do that. I was just turning out bits of practice work on a lathe. 

Q. And how long did you remain there? A. For three months. 

Q. And during this time where did you live? A. During that time 
I lived in Berlin. 

Q. Now, by "that time, ” I mean approximately from September until 
January 1, 1942. No — I am sorry — September 1939 until January 1, 1940. 

124 A. Well, I continued to live at the same address. 

Q. In Berlin? A. That is correct. 

Q. And were you living in an apartment at that address? A. That is 
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correct. 

Q. Who else was living there with you? A. Nobody at the time. 

Q. Who owned the apartment? A. The apartment was originally 
owned by my stepmother’s brother. It went over into her possession, and 
later on I took possession of it. 

Q. When you say you took possession of it, what do you mean? A. 

I installed myself; I lived there. 

Q. And were other members of your family living nearby? A. A 
brother stayed with me for a short period of time — very short. That is all. 

Q. Is this the apartment in which you spent the next five years? A. 
That is correct. 

Q. And would you give the address to the reporter, No. 53 — A. 

No. 53 Kufsteinerstrasse. 

Q. Was it furnished or unfurnished? A. It was furnished, with the 
family’s furniture. 

Q. Your family’s furniture? A. Yes. 

Q. Did your father live there? A. No. 

Q. He stayed at his estate all during the war? A. When he went to 
Berlin, he stayed at a hotel. 

Q. And only your brother lived with you for a short period of time 
at this apartment? Is that right? A. Yes. 

Q. In January, 1940, what job did you take on, if any? 

MR. ALK: I would like to note for the record that I object to any 
questions dealing with the activities of the plaintiff prior to June 26, 1951, 
as being irrelevant to the issues of this case. 

THE COURT: Overruled, 

MR. ALK: And I understand, Your Honor, that that will be an omnibus 
objection which is being overruled. 

THE COURT: Well, I said that initially. 

MR. ALK: This is another type of objection. 

THE COURT: I said counsel could cross-examine this witness on all 
matters antecedent to 1951, going back as far as July 1939, when he left 
England to go to Germany, because evidence of that character, no matter 
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what it may develop, will reflect his status and will indicate what his status 

126 was, presumably, on June 26, 1951. In other words, as you have introduced 
evidence after that date to show his status, a fortiori it follows with a great 
deal of logic that evidence immediately before that time is relevant. 

MR. ALK: Might I state that it was necessary to introduce evidence 
of the status after that date, because as I understand the law to be, it was 
necessary for me to establish not only that he was a non-enemy on the date 
of the vesting, but he continued to be a non-enemy at all times up to the 
date of this trial. That was the purpose of it. 

THE COURT: When did the official period of the war end, between 
America and the German Reich? 

MR. ALK: Subsequent to June 26, 1951. 

THE COURT: When? 

MR. WIEFERICH: I believe it is October 19, 1951, Your Honor. 

That is the joint resolution of Congress which ended the war officially. 

THE COURT: We were at war with Germany from December 7, 1941, 
until October of 1951? 

MR. WIEFERICH: That is right, sir — October 19. 

MR. ALK: And the basis for my objection is that under the Trading - 
With-The-Enemy Act it is immaterial as to what the activity may have been 
prior to the date of the vesting; and if on the date of the vesting this man 
was not engaged in prohibited activities, or if he was not resident in 

127 Germany, he was not under the law. 

THE COURT: I will permit counsel to go forward. This case is being 
tried before the Court, without a jury. You have authority for that? 

MR. ALK: Yes. All my authority is set forth in the trial brief. 

THE COURT: All right. 

BY MR. WIEFERICH: 

Q. I think the last question was, after you left your apprenticeship 
at this brake factory in January of 1940, what did you do? 

THE COURT: I think we can again short-circuit this, in the interests 
of expediency and time, because he has already given an account of his ac¬ 
tions during the war, in Defendant’s Exhibit 2 and Defendant’s Exhibit 3, 


indicating what he has done. That is in the statements, presumably made 
voluntarily and under the circumstances indicated. So what is the necessity 
of getting all this evidence in orally, when it is all here written? 

MR. WIEFERICH: Well, I should like to cross-examine on what he 
has said. Your Honor. I have no objection to its being in in a direct state¬ 
ment. 

THE COURT: He admits he went into this work in furtherance of the 
German war effort. He was a broadcaster to England. He admits that. 

THE WITNESS: I was not a broadcaster to England. 

THE COURT: You were a commentator on the news, were you not? 

THE WITNESS: I was not . 

THE COURT: Then maybe I have misconstrued this. Let me see 
this again, please. This is on page 3 of Defendant’s Exhibit 2: 

’’I applied to them and was immediately given a position as program 
announcer in German and English. This was on the 5th of August, 1940. 

At first it was agreed that I should work only three to four days a week, so 
that I should be able to pursue my studies , But soon, under the threat of 
releasing me to the army, I was forced to work more and had to give up 
the Technical High School. This threat was constantly employed during the 
following four and one-half years and on several occasions became very 
dangerous, but I was always lucky in managing to evade it* " In any event, 
sir, this purports to be a resume made by you. 

THE WITNESS: That is correct. 

THE COURT: Of your activities during the period from the outbreak 
of war in 1939 up to July of 1945. 

THE WITNESS: That is correct. 

****** 

BY MR. WIEFERICH: 

Q. Now, Mr. Hansen, you applied for this job with the German 
Broadcasting Company, didn’t you? A, Well, if you say’’applied, ” may 
I bring out the background to that? 

THE COURT: First of all, you may answer yes or no. Did you apply? 

THE WITNESS: I applied, yes. 
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THE COURT: The answer is "yes. " Now give the background. 

THE WITNESS: In October, when I went to Berlin, I had to go and 
register with the police. I registered on this form that I was given in 
Blumenow, on the registration form which shows English and German as 
nationality. I went to the police. I registered as a British national. And 
they put me down as English and German, and asked me for my identifica¬ 
tion, and I showed them my passport. And then they turned these papers 
over to the army. The German Army sent me a summons to appear before 
the draft board, for draft examination. I went there, and there I said I was 
a British national, and I forced them to put that into the military documents. 

THE COURT: Have you any of those documents? 

THE WITNESS: Yes, sir. And I refused to serve. I said I was not 
132 going to serve in the German Army. And they said, "All right, we are 
going to put you down for the Flak," the German name for anti-aircraft 
regiment, which was non-front line at that time, so that I could avoid cap¬ 
ture by the British. But I refused categorically. Then they sent it to the 
High Command to decide whether I was to serve or whether I was not to 
serve. The next thing that happened was that the police sent me a summons. 
That was in December of 1939. And they required me to produce papers up 
to my grandfather — my grandparents. 

THE COURT: Required you to do what? 

THE WITNESS: Required me to produce all papers, birth certificates, 
marriage certificates, up to my grandparents. I went to see my father. I 
already realized I was getting into serious trouble when I was before the 
draft board, and now I realized that this was getting worse. I went to see 
my father and discussed with him what I should do, because, as I said 
before, my mother is Jewish by birth. But, due to the change of name, 
she had been able to conceal this fact. 

THE COURT: The change of name? 

THE WITNESS: My grandfather changed his name. 

THE COURT: Yes. I understand that. So your mother’s name is 
changed from Schlesinger to Selwyn. 

THE WITNESS: Yes. And in the records her name is given as Selwyn. 
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THE COURT: When did you say your mother and father married? 

THE WITNESS: In 1910, in England. 

THE COURT: And is there any disclosure in the British records that 
your mother was of the Jewish faith? 

THE WITNESS: Yes, by my grandfather. 

THE COURT: Your grandfather was Jewish, of course. 

THE WITNESS: Yes, my mother’s father. 

THE COURT: Your grandfather was born in America, in Philadelphia? 
THE WITNESS: No; he was an Englishman. My mother was American. 
THE COURT: Your grandfather on your mother’s side was an English¬ 
man? 

THE WITNESS: My grandfather on my mother’s side was an English¬ 
man. 

THE COURT: Of the Jewish faith? 

THE WITNESS: Yes. 

THE COURT: He presumably was dead at that time, wasn’t he? 

THE WITNESS: He was not. 

THE COURT: He was living in England? 

THE WITNESS: That is correct. 

THE COURT: And your father and mother were married in England. 
THE WITNESS: That is correct. 

THE COURT: How could the German authorities secure any informa¬ 
tion with reference to your grandfather’s being of the Jewish faith? 

THE WITNESS: If I had produced my mother’s birth certificate, 
which was in the name of Schlesinger, that would have come out immediately. 
THE COURT: Schlesinger is a Jewish name? 

THE WITNESS: It is a German-Jewish name. 

THE COURT: You tell me that the name Schlesinger is a German- 
Jewish name? 

THE WITNESS: That is correct. 

THE COURT: That there were no so-called Aryans in Germany by 
the name of Schlesinger? 

THE WITNESS: Not to my knowledge. 



THE COURT: How about the name Kaufman? 

THE WITNESS: Kaufman may be both. 

THE COURT: That is German for "merchant, " isn't it? 

THE WITNESS: That is correct* But aH these names that denote 
origin and birth, of Schlesinger, which means somebody from Silesia, they 
are Jewish. 

THE COURT: You mean a person from Silesia? 

THE WITNESS: No, The name Schlesinger means originally some- 
135 body who comes from Silesia, 

THE COURT: Yes. I understand that. 

THE WITNESS: And people who have been given the names of towns 
are Jewish. 

THE COURT: Schlesinger doesn’t mean Silesia. 

THE WITNESS: Well, it is a ~ 

THE COURT: It is a corruption of it ? 

THE WITNESS: It is a corruption of Silesia. Anyway, he changed 
his name, and this would have come out. 

THE COURT: Do you want to leave the impression with me to the 
effect that the name Schlesinger is a. Jewish name in Germany? 

THE WITNESS: That is correct, Your Honor. 

THE COURT: And is recognized as such? 

THE WITNESS: Yes. 

THE COURT: All right. 

THE WITNESS: So I discussed it with my father. He gave me his 
family tree, dating back to the 16th Century, or something. And armed 
with that, I went to see the police. I told them that my mother was born 
in England, which was not true, and that I could not produce any documents 
from England on account of the war . If I had said that she had been born in 
Philadelphia, of course documents would have been obtainable, since 
America was not at the time at war. 

THE COURT: But documents from Philadelphia wouldn't indicate the 
racial origin or religious faith of the person in question. 

THE WITNESS: It would be sufficient if the name Schlesinger appeared, 
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and changed later to Selwyn. 

****** 

138 THE WITNESS: So I approached the police with that, and the proof 
of Aryan descent was deferred until the end of the war, because I could not 
get papers from England. So I managed to evade this. And at the beginning 
of 1940, I was summoned to the Gestapo. I was summoned about four or 
five times, and the Gestapo interrogated me very closely. They told me 
that I must consider myself a German national, I said I was not, because 

139 I was not registered with the German Consulate at the time of my birth, 
which I understand is a requirement of German law, and there were no 
German documents existing concerning myself. 

The outcome of these interrogations and visits to the Gestapo were 
that they told me — I asked to be interned and I asked to be treated as a 
British subject and interned — and they told me they would consider me a 
German subject, and that the only internment camp for me would be the 
Sachsenhausen. Sachsenhausen is a concentration camp near Oranienburg. 
You could see it from the railway. 

I asked them what I could do. They told me there were three ways 
open to me -- either join the German Army or find a position somehow 
which kept me deferred or, third, go to a concentration camp. But that 
would also entail difficulties for my family. It would risk my father’s, my 
mother’s, my brothers’ lives. 

THE COURT: How about your brothers? Excuse me. How about 
your brothers? Were they in the German Army? 

THE WITNESS: Later on, yes. 

THE COURT: All right. 

THE WITNESS: So I tried to leave Germany. I tried to leave to Italy. 
Of course I couldn’t try to crash any border, because that would have en¬ 
tailed difficulties for them. I tried to sneak across the borderline. I went 

140 to Obergurgl, in the Austrian Alps , 

THE COURT: You went to where, did you say? 

THE WITNESS: In the O-b-e-r-g-u-r-g-1, the place where Picard 
landed when he made his first stratosphere ascent. And that is just a few 
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miles, it is in a very high valley, about 7000 feet high, and there are only 
glaciers that separate it from the Italian border. 

THE COURT: Is that down near the Brenner Pass, in that area? 

THE WITNESS: It is not far from the Brenner Pass. 

THE COURT: All right. 

THE WITNESS: I had been there the year before. I had seen smugglers 
go across the frontier at night. I spent every winter in Switzerland, and 
many years in Austria, and I am a good mountaineer. It was no difficulty 
for me to get to the border. But I was not alone and I was under surveil¬ 
lance all the time, from the Gestapo. 

THE COURT: Of course, this is merely a repetition of what you have 
in this statement here, is it not? 

THE WITNESS: That is correct, sir. 

THE COURT: You met a man, and the man became acquainted with 
you and he stayed with you all through the period you were there, and you 
couldn’t get into Italy. 

THE WITNESS: That is correct. 

THE COURT: Although you were very close to the border. 

THE WITNESS: That is correct. 

THE COURT: All right. 

THE WITNESS: Then I had to go back to Berlin. And I went to see 
the American Embassy and asked them to help me. 

THE COURT: Is there a record of that? 

THE WITNESS: The British authorities knew about it. 

THE COURT: I am talking now about your going to the American 
Embassy and asking them to help you. Is there an American record of that? 

THE WITNESS: I don’t know. 

MR. ALK: We have no documents with respect to it. 

MR. FALLOON: Frankly, we have a report that all those documents 
were destroyed, that all the Embassy records were destroyed when they 
left Germany. 

THE WITNESS: They said they couldn’t help me; they couldn’t help an 
alleged dual national This was sometime in April or May, 1940. And some 
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time after that I received my Wehrpass, the German military document. 

And I went to inquire what it meant. I went to the draft board, and they told 
me that this meant that the High Command had decided I was eligible for the 
draft, and that I was going to be drafted pretty soon. 

And then I had to take the course outlined by the Gestapo and find some 

142 work, because under no circumstances did I want to go into the Army --to 
find some course which would keep me out of it, some work. Then I joined 
the Letter Censor’s Office. But I was kicked out two and a half or three 
weeks later, on a question of security. And two days later I received a first 
draft notice. I went late, and they had already called in their complement. 

And after that there was nothing else to do for me than go and see the 
Rundfunk. But I had found out what the difference was in the different de¬ 
partments. I went to the Overseas Station, which was a short wave station 
which I knew since I had a wireless set myself in England, how difficult it 
is to listen to any overseas stations; that you have to keep tuning all the 
time. So I figured that wouldn’t do much damage. And I went to see them, 
and applied for a position. 

THE COURT: That is the German Broadcasting Company, is it? 

THE WITNESS: That is correct. 

THE COURT: What we would call the broadcasting company. 

THE WITNESS: That is correct. 

THE COURT: The Government operated it. 

THE WITNESS: That is correct. 

THE COURT: Very well 

BY MR. WIEFERICH: 

143 Q. All this time you were registered with the police as a German 
national, were you not? A. I was registered as the police put me down, 
as a British subject and a German national. 

Q. And a German national. And you say the Army informed you you 
were eligible for the draft in Germany? A. Subject to the draft. 

Q. That you were subject to the draft. And at the school you attended, 
you also registered as a German national, did you not? A. No, I did not. 

THE COURT: This is the Technical High School? 


153 


THE WITNESS: That is correct. I still have the registration book 
which I handed in. And when I matriculated, and I put down, as I was told, 
a German national, because I had to, and I put down "British nationality," 
and that was accepted and was stamped. And then later on at every term, 
when I paid up the dues, I detached certain forms. I know that on one of 
the forms I forgot to put "British nationality." But that is a mere over¬ 
sight, because it was already in the book. And on subsequent forms I 
always put it in. It was a mere oversight. I didn’t even put down "German 
nationality. " I merely put the two letters, "D. R. " 

THE COURT: For "Deutsches Reich”? 

THE WITNESS: Yes. But that was not a record for matriculation. 
The matriculation record is the book itself from which these pages were 

144 detached, and they serve only for bookkeeping purposes, to keep a record 
of the dues. 

****** 

146 THE COURT: You mean the Technical High School, so called, is a 

college or technical school attached to the University of Berlin? Is that it? 

****** 

THE WITNESS: No. It is a university in its own standing. It is now 

called the Berlin Technical University. 

****** 

149 BY MR. WIEFERICH: 

Q. You were registered at school, I take it, except for the first 
semester, when the first page was just "Deutsches Reich," as both a 
German and a British national, weren’t you? A. That is not correct. I 
matriculated before this first page was filled in and detached and sent in 
by me. I was matriculated, and I was matriculated under the nationality 
of the German Reich and Great Britain. 

Q. Both? A. Yes. 

* * * * * * 

150 MR. ALK: Pardon me. You are referring to something which you 
have in your hand? 

MR. WIEFERICH: That is the original document from which these 
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pages are extracted, Your Honor. He had the original document, and we 
got the extracts from the school. 

THE COURT: Then you can stipulate that this is the original docu¬ 
ment. 

MR. WIEFERICH: Certainly. 

THE COURT: And have it marked. 

MR. ALK: Your Honor, the pages which are introduced are missing 
from this document. 

THE COURT: Are they the pages? 

MR. ALK: Yes. 

THE COURT: Then the whole document should go in. 

MR. ALK: Yes. This is the original. 

THE COURT: Make that No, 5. 

MR. WIEFERICH: All right. We can add this to Defendant’s Exhibit 
5, being a book bearing the name Erwin Hansen, and the date January 15, 
1940, on the cover. 

THE COURT: Can you stipulate what the book is supposed to be? A 
’’book” is a nondescriptive characterization. 

MR. ALK: Possibly the witness can give us a description of the book. 
What is the book, Mr, Hansen? 

151 THE WITNESS: That is called a book of studies. Let us call it a 

record of studies. 

MR. WIEFERICH: ’’Study book” is the name on the cover, Your 
Honor. 

THE COURT: Of which the pages marked Defendant’s Exhibit 5 are 
excerpts. 

MR. WIEFERICH: Of which the pages marked as Defendant’s Exhibit 
5 for identification are extracts. 

THE COURT: And that is agreed to between the parties. All right. 

BY MR. WIEFERICH: 

Q. And my only other question on the subject matter is: This was 
at the school. Your registration at the police station was the same way, 
wasn’t it? A. When I registered as living at a particular address, yes. 
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Q. As a German and as Great Britain. A . As I was told to register, 
I had to register German, and of course I registered Great Britain. 

Q. And that continued throughout the war in that status — A. That 
is correct. 

Q. — in your subsequent registrations? A. Yes. 

Q. Now, let us take your duties quickly for the German Broadcasting 
Company. 

152 THE COURT: Let us have the date when he went to work there. Is 
it 1940? 1941? 

THE WITNESS: Around the 1st of August, 1940. 

BY MR. WIE FERICH: 

Q. Your first job was as an announcer, was it not, Mr. Hansen? 

A. That is correct. 

Q. And did you announce in German or in British? A. English. 

Q. English,, 

THE COURT: They haven’t appropriated the language, I hope. 

THE WITNESS: In both. 

BY MR. WIE FERICH: 

Q. And were you announcing to the audience, to the German domestic 
audience or to the overseas audience? A. The overseas audience. 

Q. And who was your immediate superior? A. A Dr. Stadtler. 

Q. Were you paid by the Rundfunk? A. I was paid by the Rundfunk. 

Q. And was the Rundfunk the German Broadcasting Company? A. 

It was. 

Q. The state-owned German Broadcasting Company? A. I presume 
it was state-owned. 

153 Q. Well, you knew that Dr„ Goebbels was in charge of the Rundfunk, 
did you not? A. I knew that. 

Q. And you knew that it came under the jurisdiction of the Propaganda 
Ministry of Germany? A. Well, it didn’t entirely. Part of it was under 
the German Foreign Office, as far as I understand. 

Q. And what was your salary when you went with the Rundfunk in 
1940? A. I had no salary. I was paid on a — I was not an employee. I 
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was paid on a piece rate. 

Q. A piece rate,. And how often did you work in the summer of 1940 
at the Rundfunk? A. Well, at first, for about a month or a month and a 
half, I worked three to four times a week. But then I was told that I would 
take on six times a week; and I refused. And then I received my second 
draft notice. I went to the draft board and I spoke to them and they said 
they could see that I got on the deferment list, because I made it quite clear 
to Dr. Stadtler that when I was going to work for them, I was only going to 
do that for the purpose of getting on the deferment list. And he said he 
would put me on it. But either I was not put on or I was taken off; and I got 
a draft notice, and after that I had to work six days a week. 

154 Q. As a matter of fact, you had several officials of the Rundfunk help 
you obtain a deferment from the army, did you not? A. Later on they 
helped keep me deferred. Because I was not regarded as a sympathizer, 

I was in very serious difficulties at several times. 

Q. But the officials of the Rundfunk did assist you to get deferred 
from the army? A. They deferred me from the army; that is correct. 

Q. I say they assisted you to get deferred. A. They did not assist 

me, because the deferment was arranged by the Rundfunk. 

****** 

Q. I will ask you to examine Defendant’s Exhibit 6 for identification 
and tell me if that is a statement you made. A. That is a statement which 
I did not write. It was the result of an interrogation by your investigator, 
Mr. Barrett. 

****** 

155 THE WITNESS: Mr. Barrett, and he put that in his words. 

****** 

BY MR WIEFERICH: 

Q. And 2 is your first statement to the British in July of 1945, which 
I will show you (handing statement to the witness). A. This statement was 
a statement that I wrote before -- 

THE COURT: What are you referring to now, for the record? 

MR. WIEFERICH: No. 2, Your Honor. 
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THE WITNESS: No. 2, a statement I made before the British came 
to Berlin, with the purpose of going to see them and handing it to them. 

156 Q. So obviously you made that one yourself. A. That is a statement 
I wrote myself. 

Q. When was that transmitted to the Department of Justice by you? 

A. I think I gave a copy of it to the American Consular authorities in 1949, 
when they issued me a vise to go to the United States, when I was sent over 
here to make an installation in this country, from Paris. 

Q. And didn’t you give a copy of this to the Alien Property Unit of 
the Department of Justice? A. Actually I gave him the original and he 
had these photostat copies made, and he returned the original to me and 
he sent it on to me either in Cairo or Paris. 

Q. In 1951, all this occurred? A. That is correct. 

Q. All right. Let us take Defendant’s Exhibit 3. Can you tell me if 
that is a statement you wrote? A. That is correct. 

Q. Those are your words ? A. Yes, sir. 

Q. And how about Defendant's Exhibit 4? A. This is not a state¬ 
ment that I wrote myself. That is a statement written by the British inves¬ 
tigator and which I signed. 

157 Q. You signed it. Now we come to Defendant’s Exhibit 6, which you 
say you did not sign (handing statement to the witness). A. I didn’t say 

I didn’t sign it. I said it is not in my words. 

****** 

BY MR. W1EFERICH: 

Q. I will ask you on page 2 of the statement, where this sentence 
appears, and I quote: ”My superiors were at that time Dr. Rudolph 

158 Boehringer, now residing at Helmstedt, I think, and a Mr. Ribitzki. 

’’These officials also assisted me in obtaining deferment from military 
service due to my allegedly essential services with the broadcasting system. ” 
A. Well, they did all they could for me. 

Q. That statement was true, wasn’t it, that I have just read? A. Yes. 
Before, I understood you to mean that I went to the draft board and asked 
them for deferment, and they came and assisted me — and that is not the 
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case. 

THE COURT: This question is directed to whether or not these two 
persons assisted you -- 

THE WITNESS: They helped me. 

THE COURT: — because of the fact that you were doing essential 
work for the German Government in the broadcasting company. 

THE WITNESS: They were not the ones to defer me, actually. That 
was done by the manager. 

THE COURT: I understand that. The question is — 

THE WITNESS: They supported me. 

THE COURT: I think it would be advisable for you to listen to catch 
the import of the question. And the question counsel is asking you is 
whether or not those two individuals who were officials of the German 
159 Broadcasting Company at that time aided you in the securing of deferment 
from the German military service because of the essential character of 
the work you were doing for the German Broadcasting System. 

THE WITNESS: They aided. They put in a good word for me. 

THE COURT: Do you understand the question? 

THE WITNESS: I am afraid I don’t understand the full question. 

THE COURT: This ostensible, unsigned statement is to the effect 
that these two men — the name of the first man escapes me and the name 
of the second man being Ribitzki — intervened with the German Govern¬ 
ment to secure your deferment from military service, because of the 
essential character of the work that you were doing in the German Broad¬ 
casting System. 

THE WITNESS: They intervened with the superiors of the Broad¬ 
casting System. 

THE COURT: Why did they intervene? 

THE WITNESS: Because they liked me. 

THE COURT: Well, now, I dislike very much to interrogate you, 
because that is not my province. But this case is being tried by a Court 
without a jury. This is a very important aspect of your cross-examination, 
and I don’t think you have any difficulty in understanding a question. Do you? 
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THE WITNESS: Well, I have difficulty sometimes in understanding 
the legal terms. 

160 THE COURT: I am not talking about the legal aspect. I merely 
asked you a very simple question, couched in ordinary, idiomatic English. 

I assumed you understood it. Did you? 

THE WITNESS: They intervened on my behalf. 

THE COURT: I am not talking about what they did. I am talking 
about whether or not you understood my question. 

THE WITNESS: I think I did. 

THE COURT: Well, they did intervene in your behalf. 

THE WITNESS: Yes. 

THE COURT: Because of the fact that you were doing essential work 
for the German Government at that time, and because of the position you 
occupied with the Government ;.? 

THE WITNESS: So they said. 

THE COURT: All right. 

THE WITNESS: I say my work was as innocuous as possible. 

THE COURT: All right. 

BY MR. WIEFERICH: 

Q. You knew what the mission of the German short wave overseas 
broadcasts were, did you not? You knew what their purpose was? — let 
me put it that way. A. Will you please define that a little bit more? 

Q. What did they tell you when they asked you to broadcast in English 

161 to an audience that was overseas from Berlin? What was the purpose of 
your broadcast? A. They didn’t tell me. They told me to read what was 
before me. 

Q. You knew they were directed to Allied troops, didn’t you? A. I 
didn’t know they were directed to Allied troops, first of all. They were to 
people overseas, in overseas countries, yes. 

Q. Didn’t you specialize in broadcasting on wave lengths which would 
reach Allied troops overseas? And by ’’Allied, Tt I mean Empire troops 
overseas. A. I don’t know what wave lengths were used; but many were 
used. I suppose they were intended to reach. 
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Q. You know in fact you were talking to Australian and New Zealand 
troops in North Africa in your broadcasts, don T t you? A. Later on, in an 
entertainment broadcast. 

Q. And in your news programs too, were they not? A. I don’t 
think they were, to begin with. 

Q. Where were they beamed to? Have you any idea? A. They 
were beamed to Australasia. 

Q. And they were in English? A. They were in German. 

Q. You mean you were beaming German broadcasts in German to 

162 Australasia? A. Yes. 

Q. And you were doing that announcing in German? A. All continu¬ 
ity announcements, such as records and so on, were done in both languages. 
And then there were a certain number of news bulletins, in English and 
also in German. First of all, I had to read both. But I was not very good 
at reading German. So that part, I was relieved of that, and they had spe¬ 
cial German announcers. But I continued bilingual announcements in both 
languages, for continuity. 

Q. You knew that your special value was your command of English, 
didn’t you? That is what you were there for. A. In order to be deferred 
from army service, one has to have some kind of value. 

Q. Some kind of what? A. Value. 

Q. And what was your peculiar value to the German Broadcasting 
Company? A. I knew English. I spoke English. 

Q. That is right. And your broadcasts were directed to people who 
understood English. Isn’t that right? A. Yes, and German. 

Q. There was no doubt in your mind that when you put up the program 
called ’’Anzac Tattoo” that that was broadcast to Australian and New Zealand 

163 troops, was there? A. That is correct. 

Q. Isn’t that what the word ”Anzac” means? A. That is correct. 

Q. What was that program? A. A half hour entertainment program 
once a week, and which consisted mostly of dance music, a few sketches. 

It was sponsored by the Foreign Office, more than by the Propaganda 
Ministry, by the Rundfunk. 
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Q. Why were the Germans interested in entertaining these troops 
with dance music? A. I did not create the program. I was told to take 
it over when the man who created it — a man who is now working for 
Marshal Plan in Paris -- was dismissed — and he was a very good broad¬ 
caster — was dismissed because he got into trouble with Goebbels. I was 
told to take it over. He had created it and, as far as I understood, he was 
a protege of Ambassador Schmidt, the famous interpreter who had more 
lenient attitudes and who was working for a little bit of mutual understanding. 

Q. Do you mean to say this was a program designed to promote mu¬ 
tual understanding between Germany and the Allies? A. To remove some¬ 
what the hardship and to stress a little bit the comradeship. That was the 
idea that was given to me. It was a program which had no propaganda in it. 

Q. You were paid well for this, were you not? A. I don’t know. 

I never made comparisons. 

Q. Well, what was your salary in 1944 when you were principally 
occupied with r, Anzac Tattoo”? A. As far as I remember, this program 
for putting together netted me — I mean grossed me — about 200 Marks, 
plus taking part in it, which was 80. You see, there was a different scale. 
There was a different scale for — 

THE COURT: Was that 280 reichsmarks a month? 

THE WITNESS: A program. 

THE COURT: A program. 

BY MR. WIEFERICH: 

Q. Give the figure per month. That is all we are interested in. A. 

It was a different scale for a part taken in the artistic work, and the other 
work. 

THE COURT: How much did you earn per month, on the average, in 
reichsmarks? 

THE WITNESS: At that time? 

THE COURT: Yes. 

THE WITNESS: That started on a weekly basis; and you want it 
monthly? 

THE COURT: That is right. 
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THE WITNESS: I made about 200 marks in putting this together and 
directing it; 80 for taking part in it; which is 280. And then there was a 

165 radio play, one or two radio plays, in which I had a very small line, because 
I was a rather bad actor, which got me about 100 to 130. And then at that 
time I think I had a program of prisoner-of-war messages. May I have a 
slip of paper, please, so I can total them up? 

THE COURT: Which is roughly about four hundred and some reichs¬ 
marks per month? 

MR. ALK: A week. 

THE COURT: How much a month, would you say, approximately? 

THE WITNESS: Well, in that year, of course it varied considerably, 
about 2000. 

THE COURT: And how much is that in the value of the dollar at that 

time? 

THE WITNESS: Well, I don’t know. I can put it in the relationship 
to butter, the price of butter, which I had to buy in the black market, be¬ 
cause my wife did not have any ration card. 

THE COURT: How much is that in dollars? You know that. 

MR. ALK:; I don’t think it is possible to state, Your Honor. 

BY MR. WIEFERICH: 

Q. In terms of a 40-cent mark, it would be how much? 

166 MR. ALK: There was no such thing as a 40-cent mark at that time. 

THE COURT: You say you can’t make any statement of that character. 

All right. Let us go on. 

BY MR. WIEFERICH: 

Q. There were a number of other programs you took part in, besides 
the two we have mentioned -- and that is the news broadcast and the ’’Anzac 
Tattoo. ” Is that right? A. I did not have that news broadcast. I partici¬ 
pated in these others, which I thought were innocuous. 

Q. You participated in a program called ’’Jerry Calling”? A. Yes, 
that is correct. 

Q. What was that? A. That was a program put together by an 
American. I never listened to it entirely; so I can’t tell you entirely what 
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it was all about. But there was a lot of music in it and there were short 
skits in it. 

Q. And you were an actor in one of the skits. Is that right? A. I 
was supposed to take an active part in it, but I didn’t. I only was an actor. 

Q. You were an actor? A. That is correct. 

167 Q. And where was that program broadcast to? A. That I think was 
broadcast to the Allied Armies. 

Q. And for what period of time? A. I think that started in 1944, 
sometime in May, and went on until March, and it was discontinued. 

Q. What other duties did you have besides the three programs you 
have mentioned now? What other programs did you take part in, just 
briefly? A. There were prisoner-of-war messages. 

Q. Let us stop right there. What did you do with respect to prisoner- 
of-war messages? A. I took them and read them over the radio. 

Q. Did you interview the prisoners of war yourself? A. No. 

Q. You took them as someone else gave them to you? Is that right? 
A. As they were written on bits of paper. 

Q. And you read them on your short wave broadcast? A. That is 
correct. 

Q. To whom were those broadcasts beamed? A. To their relatives. 

Q. So they were beamed to England and to Australasia? A. No; I 
did not broadcast to England. They were to Australia, New Zealand, and 
to South Africa. These programs were, as I considered them, I had to be 

168 there, because otherwise I would have been sent into the army. Those are 
the ones that I picked, tried to pick, because I was doing the least, the 

most innocuous, of anything that could be done. 

♦ * * * * * 

170 BY MR. WIEFERICH: 

Q. You knew Edward Joyce, did you not? A. I did not. I have seen 
him occasionally, but I did not speak to him. 

Q. As a matter of fact, you were assigned to work with him at one 
stage, were you not? A. I was sent to Hamburg, not to work with him, 
but to go there. And when I found he was there, I took the next train back. 
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THE COURT: This is ’’Lord Haw Haw, ” is it? 

MR. WIEFERICH: Yes, Your Honor. 

THE WITNESS: That is correct. 

BY MR. WIEFERICH: 

Q. And you knew he was broadcasting to the British pretty much 
what you were doing to the Empire Troops. Isn’t that right? 

MR. ALK: Just a minute, please. 

THE COURT: Let me put this thing in proper focus. I am going to 
assume as a matter of fact that this witness engaged in the fashion in which 
he was with the German Broadcasting Company, doing the things he has 
admitted he was doing, and certainly he must have at one time or another 
either been aware of the presence of or known ’’Lord Haw Haw, ” or Edward 
Joyce, or ’’Axis Sally” — Mildred Gillars. Or this other woman who went 
to prison in England, this Margaret whatever the name was. I assume he 
was there at about the time these other people were there, which is a matter 
of fact everybody knows. But I am only concerned with what he did and as 
to why he did it. So, to save a lot of time, I will conclude he knew ’’Lord 
Haw Haw, ” and I will assume he knew this ’’Axis Sally, ” and that he knew 
the others who were there doing the same job, for the purposes they were 
doing it. 

****** 

THE COURT: Just a minute, please. I don’t think I have made my¬ 
self clear. Assume that he did. The fact is, and he has admitted it, he 
was engaged in broadcasting in the English language to Allied troops in 
North Africa and on the continent — if some were there at that time, and 
if it was after Dunkerque, there were none there. So he was broadcasting 
to either England, North Africa, or Australasia. What I am concerned 
with, from the standpoint of this case, is his motive or intent. The fact 
that he was associated with others of notorious fame — Joyce, who was 
doing it, so the British Government and the British jury found, acting as a 
traitor to Great Britain, and as an American court and jury found as to 
Axis Sally, and as a British jury found Margaret Bothamley was doing and 
sent her to prison — I am not so much concerned with that. That is the 
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atmosphere in which he worked. I am only concerned with what he did and 
why he did it. Really, I think that is the issue. 

MR. WIEFERICH: I agree, Your Honor. 

****** 

173 BY MR. WIEFERICH: 

Q. Mr. Hansen, let us first get the cut-off period on your activities. 
How late in the war did you continue your activities in the broadcasting 
company? A. I continued my activities until the time when I didn’t have 
to be afraid of the draft any more; and that was the last weeks of the war, 
in which I just didn’t show up. When I got a chance, at Hamburg, I disap¬ 
peared. 

Q. And that was in what? April, 1945? A. That is correct. 

Q. You had been sent to Hamburg for what mission? A. To do 
broadcasting work. 

Q. And the reason you were sent to Hamburg was because they were 
fearful that other transmission facilities would go out. Is that right? A. 

I don’t know exactly of this particular phase. They had their headquarters 
at a place called Apen, and near Bremen, and it is possible that they wanted 
to have a second place, a second studio, in Hamburg. I had to take that; 
otherwise I would have been released to the army. 

THE COURT: And when was this ? 

THE WITNESS: That was in the last weeks of the war, when they 
were calling in people - - 

THE COURT: Fix the time from the standpoint of the month. 

174 THE WITNESS: Well, I should say in April. 

BY MR. WIEFERICH: 

Q. April, 1945. Isn’t that right? A. That is correct. 

Q. And did you make recordings? A. In Hamburg? 

Q. In Hamburg. A. I did not. 

Q. Did you go to Bremen and make recordings? A. I did not. 

Q. You made no recordings. Is that right? A. Not in Hamburg. 

Q. Well, I ask you, where did you make recordings? A. Through¬ 


out the war? 
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Q. No; in April of 1945. A. Before that, before I went to Hamburg, 
I made one or two recordings in Berlin, when I was sent. That was an 
emergency measure. 

Q. What was the nature of the emergency? A. That the cable might 
be interrupted, as far as I understood, between Bremen and Berlin, by air 
raids. 

Q. And the recordings were made so that the Allies would not know 
that that cable had been interrupted. Isn't that true? A. I doubt they 
would remain unaware of that. 

175 Q. That is not the point. The point is that that was the purpose of 
the recordings. A. I don’t know about that. I don't know what was in the 
mind of the people who asked me to do that. 

Q. How did you happen to acquire the additional jobs from time to 
time that you had? You started out as a straight broadcaster. Then you 
went into the "Anzac Tattoo," and the "Jerry Calling, " and the prisoner-of- 
war messages, and so forth. How did you happen to drift from one to an¬ 
other, from the role of announcer to actor, and so forth? A. People 
listened in, in the system. 

Q. You mean you were monitored? A. That is correct. 

Q. And then what would happen? A. I don't know. I was asked to 
take part in other things. 

Q. Then you were asked to take these other parts? Is that right? 

A. Yes. And at the beginning, and at other times, when I refused, the 
threat of release to the army was brought in. 

Q. And each time you took on an additional duty, it carried additional 
compensation. Isn't that right? A. No, it didn’t work that way, because 
although, since in 1942 until 1943 I was doing hardly any work at all, as 

176 compared, for instance, with the year before. But I was paid more. 

Q. And you say you were on a piecework basis? A. That is correct. 

Q. Why was that? A. Because the work was different. If you did 
eight hours of straightforward announcing a day, with four or five news 
broadcasts, you got paid 20 marks. But if you took part in a radio play of 
half-hour duration, in which I, because I was a very poor actor, had only 
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one or two lines to say, I got 80, because a different scale applied. 

Q. That is my point. Were there any of them you did, without any 
compensation? A. I wouldn’t know. 

Q. Each additional one you took on meant additional compensation, 
didn’t it? A. I didn’t take on additional. I changed from the announcing 
of the news bulletins to acting in plays, where I didn’t read anything of a 
propagandists nature. It was just incidental that these paid more, because 
they were considered on the artistic scale. 

Q. In Defendant’s Exhibit 4, I read the following sentence from your 
statement: ’’From May 1944 onwards I took part in a semi-political enter- 

177 tainment program entitled ’Jerry Calling. ’” What did you mean by ’’semi¬ 
political entertainment program”? A. Because there were commentaries 
in that, not read by myself, but written and read by other people. 

Q. And what was the nature of the commentaries? A. I don’t recall 
today exactly what they were. 

Q. They were propaganda, weren’t they? A. Of a propagandists 
nature. 

Q. Now, on the second page of the same exhibit, Defendant’s Exhibit 
4 for identification, I find the following sentence: ’’Norman Baillie Stewart. 
I collaborated with him in writing sketches for ’Anzac Tattoo. ’” Is that 
true? A. He worked on the program. He was a Foreign Office man. 

Q. And you collaborated in writing the sketches? Is that right? 

A. Well, he wrote the sketches and I was a collaborator on that program. 

He wrote sketches for it. 

Q. You were familiar with the internal administrative procedures 
within the broadcasting company, weren’t you? A. Only to a very limited 
extent. 

178 Q. You knew, for example, that all material had to be submitted to 
the censors before it went out over the airways, did you not? A. That is 
correct. 

Q. And you knew what the purpose of the censorship was, did you not? 
A. It was a military censorship, purely to see whether any military secrets 
were involved in it. The programs I sent were not censored. 
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Q. How about your plays and sketches? They were censored, were 
they not? You knew those sketches were censored, as a rule, were they not? 
A. I think every word was supposed to be censored. 

Q. Now, when you were first employed by the Rundfunk, were you 
briefed on the nature of your duties and how the place operated? A. I 
wish to say, first of all, the word "’employment” or "’employed” does not 
infer that I had some employment fixed upon. I was not briefed in any way. 

Q. They just put you right on the air? A. That is correct. They 
gave me something to read, and I read it* 

Q. Were you familiar with the daily announcements which came into 
your office building there from the Ministry of Propaganda? A. I was 
not familiar with them. 

179 Q. Isn’t it a fact that they had loudspeakers in various places in the 
building, which would lay down the party line for the day, so to speak? A. 

I don’t think that is correct. I was not in the building. But this is the first 
time I hear anything of that nature. 

Q. You knew that the top men in the Rundfunk and Dr. Goebbels had 
a daily conference, didn’t you? A. I did not know that. 

Q. This was news to you? A. It was news to me until three days 
ago when my counsel showed me some papers which you had photostated. 

Q. And you never received any instructions from above in any way, 
through memoranda or anything else? A. I did not. 

Q. You were completely on your own? A. That is correct. 

Q. So that everything you said was completely your own, except to 
the extent that other people wrote it. Is that right? A. That is correct, 
except for, as I said before, I did write some sketches. 

Q. You were never reprimanded for sending out anything which 
violated security, were you? A. I was reprimanded — no. 

180 Q. And you never were reprimanded for anything that violated the 
Foreign Office policy, then, either, were you? A. No, sir; I was never 
reprimanded. 

THE COURT: I beg your pardon. You told us when you left Germany 
after the war. And where did you go? 
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THE WITNESS: I went to England in 1948. 

THE COURT: You remained in Germany from the ending of the war 
in 1945 until 1948? 

THE WITNESS: Yes, that is correct. 

THE COURT: What part of Germany did you remain in? 

THE WITNESS: In Berlin. 

THE COURT: In the American and British occupied section? 

THE WITNESS: Yes. I was in the American section. 
****** 


183 BY MR. WIEFERICH: 

Q I show you Defendant’s Exhibit 6-A for identification, purporting 
to be an original of which Exhibit 6 was a photostat, and I will ask you if 
that is your signature, Mr. Hansen (handing to the witness). A. That is 
correct. That is my signature. 

Q. You recall now that you did sign such a statement. 

****** 


186 BY MR. WIEFERICH: 

Q. And I will show Exhibit 10 for identification to the plaintiff and I 
ask the plaintiff if that is a document that he made out. A. This is not 
correct, what you say. This document was not made out in 1949. 

Q. I didn’t ask you when it was made out. I asked did you make it 
out. Did you write that out? A. This is my handwriting. But I would 
like to tell something about that. 

Q. You may. When did you execute that document? A. I don’t 
know when I executed that document. It bears no date whatever. This is 
a document that I wrote before the legal significance of the word ’’residence” 
was pointed out to me by my counsel. This is simply a list given out by 
the United States Consulate to people applying for a vise, for the purpose 
of listing their stays at different places. And when I listed where I was 
physically present, at several times during my life, I did that because that 

was the reason why this list was made. 

****** 
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Q. Now I want to go back to where we stopped the questioning 
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yesterday, Mr. Hansen. If you recall, we were inquiring into your activ¬ 
ities while working at the Rundfunk, and we were just about completed with 
the period of the war, at the time that we terminated yesterday. Now, I 
notice in Defendant’s Exhibit 2 for identification, which is your statement 
or account under date of July 1945, that you state at the bottom of page 3, 
as follows: T, My attitude was one of constant resistance, active and passive, 
and in 1941, for instance, the Intendant refused a request on the grounds 
that I was” — And this is in German, so I won’t — it is ’’politisch un- 
zuverlassig” — ’’That in fact ’my political ideas were diametrically opposed 
to those of the Government’, and that I ’was gravely suspected, and not only 
by them (by which I suppose he meant the Gestapo) and not only of seditious 
propaganda, but also of more serious matters, and that nobody knew why I 
was in Germany at alio ’” Do you recall making that statement to the British? 
A. I do. 

Q. Do you recall who the Intendant was to whom you made that state¬ 
ment? A. I do. 

Q. Who was that? A. Mr. Cleinow. 

Q. At the end of the war you were imprisoned by the British, were 
you not? A. I was not imprisoned; I was detained for three weeks. 

Q. Where? A. In a civilian interrogation camp in the British 
sector of Berlin. 

Q And thereafter, after you were released from detention, were 
you required to report to the British authorities from time to time? A. I 
was not. 

Q. You mean you were completely released? A. I was completely 
released. I was told to get in touch with the British Consul as soon as he 
arrived, and ask for repatriation. 

Q. And did you do that? A. I went to see the British Consul as soon 
as he came to Berlin — and that was sometime in the fall of that year. 

Q. 19— A. 1945. 

Q. 1945. And did you ask him for a passport at that time? A. I 
did not ask him for a passport at that time. 

Q. Why not? A. Because I did not want to go to England alone. I 
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wanted to go with my wife. 

Q. Were you married at this time? A. I was not married at that 
time. We couldn’t be married, for several reasons. 

Q. I don’t want the reasons. What I want to know is why didn’t you 

190 go to England at this time, your first opportunity? A. I had been together 
with my wife for four and one-half years. I was not going to leave her alone. 

Q. So you decided to stay in Berlin. Is that right? A. That is 
correct, until we got married. 

Q. And, as a matter of fact, you stayed at the same place you had 
stayed all during the war, didn’t you? A. That is correct. 

Q. And you continued to stay there until 1948, did you not? A. That 
is correct. I had very valid reasons. I couldn’t leave. 

Q. And you were married when? A. We were married in 1946, 
on the 5th of August. 

Q. And where were you married? A. In Berlin. 

Q. And where did you give as your residence at the time of your 
marriage to the marriage authorities? A. I told them I was staying at 
53 Kufsteinerstrasse. 

Q. And where did you give as the residence of your wife at that time? 
A. I gave the same residence, the same place of abode. 

MR. ALK: Your Honor, I would like to make an objection to the use 
of the term ’’residence, ” as I did earlier in the trial, and I ask that the 
defendant be required to use words which are not legal conclusions under 
American law. 

191 THE COURT: The whole business hinges upon what is meant by the 
word ’’residence. ” 

MR. ALK: Right. 

THE COURT: And I assume that evidence was introduced by both 
parties, by the plaintiff to show that the word ’’residence” has not the con¬ 
notation in the cited cases, or with reference to matters of this character; 
and that the evidence introduced by the Government to show the activities 
of the plaintiff during the war, permitted to go in for that purpose, was to 
reflect upon his conduct so as to lead to the conclusion one way or the other 
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as to whether or not he was residing in Germany within the meaning of that 
word as it has been set forth in the statute and as it has been construed. 

Now of course I naturally, in the interests of justice to both sides, 
as I should, permitted quite a wide field of inquiry. I don’t make any point 
in the fact that the man was a British subject. You could be an American 
citizen residing in Berlin during the war and yet be an enemy alien, under 
the purview of the Act., 

MR. ALK: Yes. 

THE COURT: As I understand it. So therefore anything in the nature 
of evidence which would shed light upon this gentleman’s conduct, which a 

192 fortiori as a consequence will aid me in resolving under the law and the 
decided cases as to whether or not he was a resident in Berlin under the 
inhibitory terms of the statute, is helpful. I am not paying any attention 
to counsel’s questions as to whether or not he was residing in Berlin in a 
certain place with reference to marriage. He had to live somewhere, and 

I am assuming the term ’’residence” in that connection is used in that sense. 

MR. ALK: Then I withdraw the objection, Your Honor. 

THE COURT: But I consider the case on its merits. I am going to 
decide whether or not, upon all the evidence, he was, even though a British 
subject and a British citizen, of German parentage, whether or not he was 
an enemy alien residing in Berlin during the war and after the war until 
the war was officially ended by joint resolution of Congress in October 1951. 
That is the only issue involved in the case, from the standpoint of the sei¬ 
zure of the property, if it was his property. And the evidence with reference 
to his statement as to how he acquired it goes to his credibility. 

MR. ALK: Your Honor, I hesitate to accept in silence a statement 
by the Court as to the issue on residence. 

THE COURT: What I am saying with reference to residence is this. 

I haven’t examined the statue, but my recollection is that the statute says 

193 that you have got to be such and such, or you have to be residing in an 
enemy country in time of war. Is that right? 

MR. ALK: I certainly freely concede that under the statute that at 
the time that a man is residing in an enemy country during time of war, he 
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is an enemy. 

THE COURT: No; he may be an enemy. 

MR. ALK: The statute provides specifically that a resident of an 
enemy country, regardless of his nationality, is an enemy. 

THE COURT: Then according to your point of view there is no hope 
for this man. 

MR. ALK: But the courts have laid down, first of all, the rules as 
to what is meant by ’Residence. ” Then, secondly, I maintain that under 
the decisions of our courts the status of enemy is a transitory status which 
ceases when a man removes from his residence in the enemy country. 

THE COURT: I have no quarrel with you. We understand each other. 
I just wanted to point up what my responsibility is and also to allude to the 
fact that the term "residence” as used by counsel I do not regard as a term 
of art at this time. 

MR. ALK: Thank you. 

THE COURT: In other words, he is merely asking the witness as to 
where he was living physically at the time of his marriage. 

MR. WIEFERICH: That is right, sir. 

THE COURT: So we have no quarrel about that. All right. 

BY MR. WIEFERICH: 

Q. And you continued living at the same address until 1948, did you 
not? A. I did. I had to. 

THE COURT: Why don’t you simply say "Yes"? 

THE WITNESS: Yes. 

BY MR. WIEFERICH: 

Q. Did you have any other place of abode at that time to go to? A. 
No, I did not. 

Q. You didn’t have any other home that you owned? A. No; I owned 
no home. 

Q. In 1946 did you apply to the British for a passport? A. I did 
not yet. I applied at the beginning of 1947. 

Q. You were married and you were free to leave Berlin, and you 
still didn’t apply for a passport. Is that right? A. In 1946 we were 
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married, and about two weeks after the marriage we went away for a short 
trip, and afterward my wife was pregnant and she was in bad shape. And 
since I had no money in England and nobody who would give me shelter at 
that time, I could not go with her to England and have the baby there. 

195 Q. You had no place to go to in England anyway, did you? A. Friends. 
But I had no place that I owned. 

Q. The previous address you had had in England was simply some 
furnished rooms while you were at Cambridge. Isn’t that right? A. That 
is correct. 

Q. In 1947 and 1948 you acquired a position in Berlin of a civilian 
nature, didn’t you? A. As soon as I found, in 1946, when I wanted to 
leave with my wife as soon as we were married, that I couldn’t for the time 
being, I had to work. That is correct. 

Q. So you worked for a company in Berlin for two years? A. That 
is correct. 

Q. And what was the name of the company? A. The name of the 
company was Caliqua Warm eg es ells chaft. 

Q. What was your position there? A. In the beginning I started as, 
well, on approval, on a probationary. 

THE COURT: What sort of an organization was it? 

THE WITNESS: Engineering — as an engineer on probation; and 
afterwards I was an engineer. 

BY MR. WIEFERICH: 

Q. You were a heating engineer. Isn’t that correct? A. That is 
correct. 

196 Q. And were you doing installation work for them? A. There was 
very little installation work being done at that time. 

THE COURT: Why don’t we merely indicate he went to work and he 
did whatever work there was and he finally left? 

BY MR. WIEFERICH: 

Q. You left Berlin when, in 1948? A. In 1948, on the 15th of July, 

I think. 

Q. And at that time where did you go? A. I went to London. 
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Q. Did your wife go with you? A. No, not straightaway; she 
followed. 

Qo And where did you go in London? A. I stayed first of all with 
friends in London, and then afterwards I took a small furnished apartment. 

Q. What was the address you had with friends you had in London? 

A. 372 King Street, Hammersmith. 

Q. And you just had an apartment with friends there? Is that right? 
A. No. Later on I had an apartment of my own. 

Q. From London where did you go? A. From London I went to 
Paris, twice. 

197 Q. When? A. I think in July, and in August, or it may have been 
in July and in September. 

Q. When you went to London, you had to get a British passport, 
didn’t you? A. I did. No, I did not have to, but I did all the same. I 
could have gone to England on a repatriation certificate. 

Q. But you didn’t; you went on a passport. A. I went on a passport. 

Q. And in connection with getting that passport, do you recall you 
had to have a guarantee of your return passage? A. Return passage from 
where ? 

Q. To where you were leaving from, Germany. A. I did not, no. 

Q. Did you have to have a return ticket to France? A. I did not. 

Q. Didn’t the British Consul ask you for a guarantee to that effect? 

A. He did not. 

Q. You don't recall that? A. I do not not recall it. He didn’t. 

Q. And didn't you advise him you were going to Paris shortly after 
going to London? A. I told him there was a possibility I was going to 
Paris. 

198 Q. You knew then that you were going to transfer to a job in Paris, 
didn’t you? A. I didn’t know it at the time, because I was in correspond¬ 
ence with two different firms. 

Q. And where were the two firms you were corresponding with? A. 
One was in Paris and the other one was in New York. 

Q. One in Paris and one in New York? A. That is correct. 
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Q. And you intended to take a job with one of them, didn't you? A. 

Yes. 

THE COURT: I don't think, Mr. Hansen, your present position has 
been given us. What are you doing presently? 

THE WITNESS: I am an engineer. 

THE COURT: Yes, I understand that. But where are you employed? 

THE WITNESS: By a company called J, O. Ross Engineering Corpo¬ 
ration. 

THE COURT: And where is that located? 

THE WITNESS: 444 Madison Avenue, in New York City. 

THE COURT: Thank you. All right. 

BY MR. WIEFERICH: 

Q. You stayed in England approximately two months, didn't you? 

199 A. That is correct. 

Q. And then you went to Paris? Is that right? A. Yes. 

Q. And you worked in Paris for how long thereafter? A. Until 1954. 

Q„ Until 1954? A. That is correct. 

Q. And I think you testified on direct that Paris at that time, from 
the 15th of September, 1948, until 1954, was your permanent place of abode. 
Is that right? A. That is correct. 

Q. For how long was England your permanent place of abode? A. I 
left England on the 15th of September, 1948. 

Q. You mean between the 15th of July and the 15th of September, 

1948, England was your permanent place of abode? A. Well, I was living 
in England, 

Q. You were living in England, but you had no permanent place of 
abode there, did you? A. I don't know. If I found a suitable situation or 
position in England, I would have stayed in England. 

Q. You just told me you intended to take a job here in New York or 
in Paris, while you were in England. A. When you are without funds you 
will take whatever job is offered to you which is promising. 

200 Q. Did you ship your furniture to England? A. I shipped part of it 
to England, yes. 


Q. As a matter of fact, you went by air, didn’t you? A. I did. 

Q. When you got to Paris, in 1948, did you ever represent thereafter 
thatyur place of abode was in England? A. When I went to Paris and 
joined this organization, it was not first of all intended I should stay in 
France with them. It was intended I should represent their interests in 
the United States. And, first of all, I was on probation. I considered that 
if this position in France would not work out, that I would return to Great 
Britain. 

Q. So that your permanent place of abode while you were in Paris, 
in your opinion was not Paris, was it? A. Excuse me. 

Qo You regarded that as a temporary assignment, didn’t you? A. 
For a few weeks, until I found it was going to be permanent, until I was 
made a permanent member of their organization in France. 

Q. And when was that? A. Well, it may have been a month or two 
after I joined them. 

Q. How soon prior to your going to Paris had you begun to take some 
201 action with respect to getting this property back from the United States? 

A. As soon as business mail was permitted between Germany and foreign 
countries, I got in touch with the Dutch bank, and I wrote to the Dutch bank 
and I told them 1 was going to leave Germany and go to England. And later 
on, in the beginning of 1948 -- 

THE COURT: Excuse me. I thought you said that just as soon as 
normal mail correspondence was permitted to Germany. The bank was in 
Amsterdam, wasn’t it? 

THE WITNESS: That is correct — between Germany and foreign 
countries. 

THE COURT: You wrote the bank in Amsterdam. You weren’t writ¬ 
ing to the bank in Germany, were you? 

THE WITNESS: No — in Amsterdam. 

THE COURT: And how were you concerned with the resumption of 
mail in Germany? 

THE WITNESS: Because I was in Germany. 

THE COURT: I thought you were in Paris. 
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THE WITNESS: No, We are talking now — 

MR. WIEFERICH: I asked him, prior to going to Paris, when he 
initiated the recovery action. 

THE COURT: This was while you were in Germany, before you got 
out of Germany, in 1948. 

THE WITNESS: That is correct. 

BY MR. WIEFERICH: 

Q. Why don T t you give us the year — A. 1947. 

THE COURT: You made an application for passport in 1947, but you 
left in 1948? 

THE WITNESS: Yes, I left in 1948. 

THE COURT: But you made application for passport in 1947. 

THE WITNESS: I went to the Consul and he told me I could get the 
passport whenever I wanted to leave. And I didn T t leave because of the 
child. 

THE COURT: Yes, you told me. 

THE WITNESS: Early in 1948, when forms were made available in 
Germany for starting a recovery proceeding, I filled them in. And what is 
left out is the part for the bank to complete, and I sent that to the bank. 

And the bank wrote back and told me, in view of my leaving Germany in the 
near future, such was not necessary; that they were going to have the bonds 
certified, as soon as I left Germany and as soon as I would be declared a 
non-enemy by the Dutch court. And so they did not send them on. And 
that was what I did. As soon as I left Germany I was declared a non-enemy 
by the Dutch court. 

BY MR. WIEFERICH: 

Q. We are speaking with reference to your property here. A. That 
is correct. 

Q. What did the Dutch bank tell you about getting your property back, 
here? A. They said these bonds were going to be certified by the Nether¬ 
lands bank. 

Q. As a matter of fact, didn't they tell you — 

THE COURT: I am just a little bit confused. These bonds we are 
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concerned with here, presumably with other securities belonging to you, 
were in the Dutch bank, the Koenigs bank, 

THE WITNESS: That is correct. 

THE COURT: And you wrote to Koenigs from Germany in 1948 — 

THE WITNESS: Yes. 

THE COURT: — making claim to this property. 

THE WITNESS: I sent them a claim on this American form which I 
filled in. 

THE COURT: They indicated to you that when you were declared a 
non-enemy by the Dutch court they would take up the matter? 

THE WITNESS: And would have these certified. 

THE COURT: Certified as belonging to you? 

THE WITNESS: I don't know. This is a technical term. 

THE COURT: In any event, you say you were declared a non-enemy 
by a Dutch court, 

T^IE WITNESS: That is correct, 

204 THE COURT: Is there a certificate of that? 

MR. ALK: I have no certificate, 

MR. WIEFERICH: There is no certificate of that,, 

****** 

MR. ALK: We can stipulate that prior to the war, and for a number 
of years before that time, the property in question was held in the name of 
the Dutch bank with J. Henry Schroder. 

MR. WIEFERICH: That is right. 

MR. ALK: And that on the books of the Dutch bank, it was held in 
the name of the plaintiff. 

MR. WIEFERICH: On the latter, I don’t stipulate. But on the 

205 Schroder, that is right. 

THE COURT: Just a minute. Let me reorient myself. From the 
evidentiary picture as I gather it here, from the testimony of the witness, 
he has stated that the property, the securities in question, were given to 
him by his father, in Amsterdam, at the de Bary bank, on the 15th day of 
January, 1934, as a birthday gift. He did not say, however, upon cross- 
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examination, that they were given to him physically. Apparently I drew 
the inference, if his story is to be believed, there was a transfer upon the 
books of the bank. And then subsequently, by virtue of his testimony to the 
effect that he knew Mr. Koenigs, he took the securities from the de Bary 
bank and put them in the Koenigs bank, still in Amsterdam. 

MR. ALK: I think, Your Honor, that was not the testimony. I think 
the testimony is that he arranged for the transfer of the securities. 

THE COURT: He transferred the securities physically where? 

MR. ALK: I think the facts are that at the time of the transfer the 
securities were physically in the United States. 

MR. WIEFERICH: That is right, Your Honor. 

THE COURT: I would like to have you stipulate to that. 

206 MR, ALK: Can we stipulate to that? -- and the transfer was made 

by an order to de Bary to transfer the securities to the account of Rhodius 
Koenigs with Schroder. I agree we have not presented the documents there. 
But I think we can stipulate that those are the facts. 

THE COURT: Here is my note of his testimony: He sold part of the 
securities, the so-called gift, in 1936, to pay for his studies. ”1 trans¬ 
ferred them to Rhodius Koenigs in 1937, and I did it in Amsterdam. I got 
a receipt." 

MR. ALK: I think, Your Honor, we are prepared to stipulate that in 
1937 the securities in question were held with a New York bank in the name 
of de Bary and Company. 

MR. WIE FERICH: That is right, Your Honor. 

MR. ALK: And. at that time, pursuant to instructions which were 
issued by Mr. Hansen, the securities were transferred by de Bary and 
Company from its account with the New York bank, to J. Henry Schroder. 

THE COURT: Well and good. But I would like to know how they got 
in the New York bank. 

MR. ALK: I think that that is a matter that, well, that we were just 
thoroughly agreed on. Is that — 

MR. WIEFERICH: No. Let me make my statement. We can agree, 
Your Honor, and this is the agreement I think we ought to make, that at the 
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207 time of the so-called transfer from de Bary to Koenigs, or Koenigs to de 
Bary, all of the securities involved here were in New York in the name of 
the Dutch bank. The plaintiff 1 s name had nothing to do with it in New York. 

MR. ALK: Right. 

MR. WIEFERICH: Further than that, of course, I can f t agree, and 
that is why we have insisted we should cross-examine the Dutch banks. 

THE COURT: You gentlemen see how important it is to me, with 
reference to the matter of ownership, in following the thing physically, to 
find out how they got from Amsterdam, to New York. 

MR. WIEFERICH: I asked the plaintiff on cross-examination, Your 
Honor, if I am not mistaken, and as I understand, he said he just didn T t 
know, and he was not aware that they were in New York at the timeo 

THE WITNESS: May I say something? 

THE COURT: Ask him that question now, to clear that up. I would 
like to know. 

BY MR. WIEFERICH: 

Q. With reference to the securities which are involved in this pro¬ 
ceeding, Mr. Hansen, can you tell us how they were deposited with the 
Schroder Banking Company in New York, and at what time? A. I don T t 

208 know. But I think, if you will read the fine print, if one reads the fine 
print on any of these security conditions, security accounts, it is in there 
that the bank has the right to keep them elsewhere. 

THE COURT: What you are saying to me is, by way of inference, 
that you did not suggest to the bank in Amsterdam that they transfer the 
securities to New York. 

THE WITNESS. I did not. 

THE COURT: In other words, they were there on deposit and held by 
the bank for your account; and if they got to New York, the bank did it on its 
own. 

THE WITNESS: That is correct. 

THE COURT: All right. 

MR. WIEFERICH: That is right, Your Honor. 

THE COURT: All right. That clears it. 
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****** 

209 MR. ALK: I wonder as to whether we could complete -- I suggested 
a stipulation — with reference to the certification procedure. I suggested 
that the parties stipulate that an agreement was entered into between the 
Secretary of the Treasury and the Netherlands Government under which the 
Netherlands Government had the authority under certain circumstances to 
certify and to create the unblocking of property which was held in the United 
States through the medium of a Dutch banking institution; that that certifi¬ 
cation procedure remained in effect until June 1, 1948, and that thereafter 
the Netherlands Government had no authority to certify property, and appli¬ 
cations for unblocking had to be presented directly to the United States 
Treasury. 

MR. WIEFERICH: That is a fair statement, Your Honor, and I would 
certainly stipulate to it. 

BY MR WIEFERICH: 

Q„ I show the witness defendant's Exhibit 11 for identification and 
ask you, Mr. Hansen, if that is a letter which you wrote to the Treasury 
Department. A, That is correct. 

Q. And you signed it? A. Yes, sir. 

Q. I want to direct your attention to the language of the third para- 

210 graph of the letter, which reads as follows: "However, I returned to England 
this year, and my bankers immediately took up the question of a release of 
my accounts —" A. Just a minute. I am trying to find the line. Yes, I 
have it. 

Q. (Resuming reading) "took up the question of a release of my ac¬ 
counts with the Netherlands Bank. The Netherlands Bank replied to my 
bankers at the beginning of this month that they were unable to certify my 
holding owing to the fact that I had been in Germany on 10 May 1948 and 
until recently, but that they thought the accounts would be released if I 
applied to you, pointing out that I was a British subject resident in England. " 
A. That is correct. I had received a letter from them. 

Q. You had received that letter while you were in Germany, had you 
not? A. While I was in England, a letter written by the Netherlands Bank 
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on the 2nd of September, to van Vloten, and I hadn T t — 

Q. Now, wait. Didn't you know, before you left Germany, that the 
Dutch bank could not get your accounts unblocked? A. I told you, they 
had written to me, as soon as I left Germany they would be released. 

211 Q. That is what I thought you said. 

MR. ALK: May I inquire as to the relevancy of this line of question¬ 
ing, Your Honor? 

MR. WIEFERICH: I think it is very relevant. 

MR. ALK: I think it is very irrelevant. 

MR. WIEFERICH: I would like to have the last answer read back. I 
think it shows the relevancy, Your Honor. 

(The last answer was read by the reporter.) 

MR. WIEFERICH: My point is, Your Honor, he was told, as soon as 
he left Germany, he could then appear as a non-German resident and apply 
to get his property released. So that in that sense anything he does there¬ 
after becomes self-serving for the purpose of acquiring his property back. 

I think that is extremely relevant on his intent, in acquiring subsequent 
residences. 

THE COURT: It all gets back to the question of residence again, 
doesn't it? 

MR. WIEFERICH: Yes, Your Honor. 

THE COURT: In the terms of the statute. 

MR. WIEFERICH: So, along that line, I would like to read the next 
sentence in this letter: "My residence in England is: "372 King Street, 
London, W. 6. " 

BY MR. WIEFERICH: 

212 Q. At the time you informed the Treasury Department of that address, 
you were in Paris, were you not? A. That is correct. 

Q. And, as a matter of fact, you never returned to that address, did 
you, as a resident? 

THE COURT: What address ? 

MR. WIEFERICH: The 372 King Street, London. 

THE WITNESS: No, I did not. As I explained before, my position in 
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Paris, after some time, became permanent. 

THE COURT: Why didn’t you give the Treasury authorities your 
Paris address, which you had, and not an address in London which you did 
not have at the time? 

THE WITNESS: May I read further on, what is in this letter? — 

’’But for the next four months I shall be over here in Paris and should appre¬ 
ciate correspondence care of the above address. ” It was not at all certain 
that I was going to stay in Paris, because, as is usual, one’s employment 
is probational. 

THE COURT: All right. 

BY MR. WIEFERICH: 

Q. I want to go back for a moment to the period at the end of the war, 
when the British authorities had detained you. Do you recall the circum- 
213 stances under which you were released from detention? A. I was told, I 
was given a certain paper saying ’’You are released herewith, ” and I was 
told to wait and that a car would take me home. The car never came, and I 
walked home. That is all. 

Q. Do you recall who was there? 

THE COURT: Who was there, where? 

MR. WIEFERICH: At the place where — 

THE COURT: Well, where is the place? 

MR. WIEFERICH: At the office in the English Detention Camp, when 
he was released. 

THE WITNESS: I don’t recall who was there. 

BY MR. WIEFERICH: 

Q. Did you ever have to go back there for any reason? A. I did not. 

Q. Did you ever appear before the British Military authorities there¬ 
after with reference to your detention? A. No. 

Q. Do you recall that you appeared before them in 1946, on the 21st 
of January? A. I never went back to that place of detention. 

THE COURT: The question was, did you appear before the British 
authorities anywhere on the 21st day of January, 1946. 

THE WITNESS: I don’t recall what happened on that day. 
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214 THE COURT: Just a minute, please. You can answer this question. 
The question isn T t what happened on that day. The question was were you 
ever called by the British authorities, and particularly on that day. You 
ought to be able to answer that. 

THE WITNESS: I went back to see them. 

BY MR. WIEFERICH: 

Q. At their request? A. I went to see them, at their request once, 

yes. 

Q. And what was the purpose of that recall, of their request? What 
did they want to see you for? A. A general discussion. 

Q. What was the subject of the general discussion? A. I don’t 
recall exactly. 

MR. ALK: Your Honor, the defendant here apparently has in his hands 
certain documents which, if he is examining correctly, relate to occurrences 
or documents which he refused to submit to us, or pursuant to our interrog¬ 
atories, on the grounds that they were confidential and privileged and could 
not be used by him in any way during the trial of this lawsuit. If the defend¬ 
ant is using a document which he refused to turn over to us on the ground of 
privilege, I request that the defendant be required to produce the document 
to us and to make a copy available to us. 

215 THE COURT: There is no document which has been produced, in the 
sense we understand that term. Of course in the lawsuit at this moment 
counsel has an exhibit in the nature of a photostat of some character in his 
hand. The immediate problem is he is asking the witness whether or not 
the witness was recalled by the British authorities after he was released 
from the camp in which he wa,s„ That is a question I think the witness ought 
to answer, if he can. That certainly has no reference made to any docu¬ 
ment, because that information is in the possession of the witness, if he 
can recollect. 

MR. ALK: If he can recollect. All right, sir. 

THE WITNESS: I was recalled on more than one occasion. 

THE COURT: Well now, please. You are an educated man and, as I 
said yesterday, you understand the meaning of words and speak the English 
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language, and you speak it well. The question was, after you got out of 
this camp, were you recalled there by the authorities or were you asked to 
go before the British authorities elsewhere, on the 21st day of January, 
1946. And if you have any recollection one way or the other about that, you 
can answer it. If you haven’t, you may say so. 

THE WITNESS: I do not recall anything about a particular day. 

216 BY MR. WIEFERICH: 

Q. Don*t you recall, or do you recall, whether the question of your 
prosecution for treason was brought up by the British Military authorities? 
A. I was never indicted for treason. 

THE COURT: That is not a responsive answer, sir. The question is, 
was the matter of your possible prosecution ever brought up by the British 
authorities. 

THE WITNESS: Yes, it was discussed. 

THE COURT: For treason? 

THE WITNESS: The word "treason” was not mentioned. 

THE COURT: What was discussed with reference to prosecution? 

THE WITNESS: Just prosecution. 

THE COURT: For what? 

THE WITNESS: For, well, it was held vaguely, for what happened 
during the war. 

THE COURT: For what? You were before these authorities, and 
what did they tell you they were thinking of prosecuting you for? 

THE WITNESS: For my actions during the war. 

THE COURT: And what did that connote to you? 

THE WITNESS: Well, the word was not mentioned. 

THE COURT: I said what did that connote to you. I didn’t ask you 

217 whether the word was mentioned. What did it mean to you when they told 
you they were thinking of prosecuting you for your acts during the war? 

THE WITNESS: I didn’t say they were thinking of prosecuting me. 

THE COURT: Well, whatever they said, what did that mean to you? 
What flashed through your mind at that time, as to what they were thinking 
of doing or contemplating or speculating on? 
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THE WITNESS: On possible prosecution., 

THE COURT: For what? Not for murder. 

THE WITNESS: No. 

THE COURT: Not for rape. 

THE WITNESS: No. In that sense, it would be treason. 

THE COURT: Certainly. 

BY MR. WIEFERICH: 

Q. That was a pretty important meeting. You must remember your 

discussion with the British officials about that, don’t you? 

****** 

218 BY MR. WIEFERICH: 

Q. What was your discussion with the British authorities, as you 
remember it today? A. I was asked on several occasions questions about 
other people. 

Q. I mean just with respect to your own status. We won’t get into 
the other people. A. On one occasion, it was said that my case was being 
considered. 

Q. They must have told you more than that it was being considered. 

A. They said it was being considered, yes. 

Q. Where was it being considered? A. In London. 

Q. And did they have to wait for a while until they got a decision from 
London in your case? A. I don’t know. I heard no more about it. 

Q„ There must have been a final date when you had a final conference 
with them about this. A. I did not. 

Q. You mean it just kind of trailed off into thin air? A. I heard no 
more about it. 

Q. Do you recall having a conference with the British officials about 

219 your status and possible indictment, in January of 1946? A. I do not. 

Q. Do you recall that a formal statement was read to you at that 

time? 

MR. ALK: If Your Honor please, I object with all the vigor at my 
command to questioning of this kind, on the ground that — 

THE COURT: You object? 
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MR. ALK: Right. 

THE COURT: Nothing happened. He was never prosecuted, was he? 

MR. WIEFERICH: That is right, Your Honor. But I want to test his 
recollection of why he was not prosecuted. 

THE COURT: He has testified they talked to him, and he has admitted 
that the possibility was discussed, or harbored or entertained, as he thought 
of it, that he might be prosecuted for treason by the British Crown. But he 
was not prosecuted. 

MR. ALK: Your Honor, the point of my objection is that I understand 
it is improper cross-examination to make suggestions to a witness and call 
for replies from the witness on a certain state of facts unless the man who 
is making the cross-examination is prepared to produce documents indi¬ 
cating that that state of fact isn’t true. 

THE COURT: It isn’t that important. 

MR. ALK: It apparently to them is very important. 

THE COURT: The case is being tried before the Court. I don’t 
regard it as important. I regard it as important in this aspect, and in this 
aspect only, because it comes back again to the meaning of the term "resi¬ 
dence. ” He was not prosecuted for treason. What the reasons were, I 
don’t know, and I am not particularly interested in finding out. All right. 

MR. WIEFERICH: Except to this extent, Your Honor, that I think -- 
well, I want to wind it up with one final test of the witness’ recollection. 

BY MR. WIEFERICH: 

Q. Do you recall, Mr. Hansen, that the British authorities formally 
informed you and asked you to sign a statement which they read to you — 

A. No, I don’t recall that. There was a discussion. 

Q. — and the discussion and the statement which was read to you, 
in substance, said that they would not prosecute you because you were a 
German as well as a British national? A. No. 

MR. ALK: I must preserve an objection to the question. 

BY MR. WIEFERICH: 

Q. And that if you came back to England, your case would be re¬ 
viewed again? A. I was never told that I was not prosecuted because I 
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221 was a German subject. 

****** 

REDIRECT EXAMINATION 

BY MR. ALK: 

Q. Mr. Hansen, from the time you were 21, what control, if any, 
did your father or mother exercise over your movements? A. None at all. 
I was a free agent. 

THE COURT: Why don’t you say ’’None”? 

THE WITNESS: I am sorry, Your Honor. 

THE COURT: You said ’’None. ” 

THE WITNESS: None. I was a free agent. 

****** 

BY MR. ALK: 

Q. In your testimony on cross-examination you referred to a docu¬ 
ment which was given to you by the German Military officials. I show you 
Plaintiff’s Exhibit 17 and I ask you what that document is. A. This is the 
military document which I referred to in my testimony. 

222 Q. What is that document called? A. It is called a Wehrpass. 

Q. And what would be the American translation — the English trans¬ 
lation? A. I don’t know. I don't know what the official term is. * * * 

THE COURT: Is that a draft card, or something of that nature? 

MR. ALK: It would be the equivalent to our draft card (the document 
being handed up). There is a translation which is attached to the document. 
I call attention to the fact that the document recites his nationality as being 
British and German, and also provides that he is eligible for service, and 
sets forth the classification for service. 

THE COURT: What is the date of this? 

MR. ALK: The document has no date. There is a date. But let me 
clear that up, in case the record is not clear. 

BY MR. ALK: 

Q. When did you receive the Wehrpass? A. I received the Wehr¬ 
pass in the spring of 1940. But it was the result of the examination in 1939, 
beginning in October. 
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223 Q. And I believe you testified it was received after your case had 
been reviewed by the OKW. A. That is correct* 

Q. And what is the OKW? A. The German High Command. 

THE COURT: The information on this pass was secured from you, 
was it not? 

THE WITNESS: That is correct. 

THE COURT: On your education here, it says "High School graduate. ” 
You at that time were a graduate of Cambridge University, were you not? 

THE WITNESS: I told them that. 

THE COURT: Why doesn T t that appear? 

THE WITNESS: I don T t know* I don’t remember. 

THE COURT: Did you tell them, or do you want me to conclude that 
you didn’t tell them? 

THE WITNESS: I couldn’t say, Your Honor. 

THE COURT: All right. 

THE WITNESS: Perhaps it was difficult to write in German. 

THE COURT: What was too difficult? 

THE WITNESS: ’’Cambridge University. ” 

THE COURT: ’’University” isn’t difficult for the clerk to write, is 

224 it? There is a German equivalent to ’’University, ’’ isn’t there? There are 

universities in Germany, or there were* Thank you. All right. 

****** 

BY MR* ALK: 

Q. I show you Plaintiff’s Exhibit 18 and I ask you what that document 
is. A. This is a summons to the police, in 1939, dated the 21st of De¬ 
cember, 1939. 

Q. You testified on cross-examination with respect to being summoned 
by the police in December, 1939. A. That is correct. 

THE COURT: This is in Mecklenburg? 

THE WITNESS: No -- in Berlin, in December 1939. 

THE COURT: Yes. 

BY MR. ALK: 

Q. Is Exhibit 18 a photostatic copy of the summons? A. That is 
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correct. 

MR. ALK: I offer Plaintiff's Exhibit 18 in evidence, and I call atten¬ 
tion to the language in the summons requiring the production of all documents 

225 relating to his ancestry. I forget the exact language. 

****** 

BY MR. ALK: 

Q. I show you Plaintiff’s Exhibit 19 and I ask you what that exhibit 

is. Ao This is a notice of dismissal, by the letter Censor’s Office. 
****** 

BY MR. ALK: 

Q. I show you Plaintiff’s Exhibit 20 and ask you what that document 

226 is. A. This is a letter of the president of the Labor Office in Berlin, 
agreeing to a dismissal. 

****** 

BY MR. ALK: 

Q. I show you Plaintiff’s Exhibit 21 and I will ask you what that docu¬ 
ment is. A. This is a summons to appear before the Gestapo. It is made 

out during 1941, when I was summoned about six times. 

****** 

227 BY MR. ALK: 

Q. Now, Mr. Hansen, will you tell us the details of the summons by 
the Gestapo late in 1941, and will you tell us what occurred. A. I was 
summoned a number of times in the fall of that year, and I was interrogated. 
There apparently was a file in my dossier from which certain things were 
read to me, one referring to the visits to Obergurgl in 1940, from where 
I tried to go to Italy. It was also mentioned that I had been to the American 
Embassy, in 1940. My conversations with several people were recorded 
and brought out, during the course of 1941. I was accused of many things, 
of saying that I considered myself British; that I should not do that, but I 
should consider myself German. I shouldn’t tell people I was British. 

Q. And what was the outcome of your interrogations by the Gestapo? 

A. I don’t know. I was summoned one last time, I think it was November 
of that year. It seemed final. I didn’t hear any more from the Gestapo. 


192 


I thought I was under surveillance after that. And in 1943 the Gestapo 
inquired after me and had myself pointed out by an official of the Rundfunk, 
which had slipped my mind, and I read about that in a statement which the 

228 defendant obtained from this official. 

****** 

BY MR. ALK: 

Q. I show you Plaintiff’s Exhibit 22 and I ask you what that document 
is. A. This document is the release from detention in the civilian inter¬ 
rogation camp. 

Q, Is this the document you testified with respect to on cross- 

examination? A. That is correct. 

* ' * ♦ * * * 

BY MR. ALK: 

Q. Now will you tell us, Mr, Hansen, what occurred immediately 
after the cessation of hostilities, in respect to your being detained. A. 

Well, after the cessation of hostilities, first of all Berlin was occupied by 
the Russian troops. 

THE COURT: Let me ask you this question, and interrupt, if I may, 
for a moment. I understood you to say in response to my observation, if 

229 not interrogation, before the recess, Mr. Aik, that your position as a matter 
of law is that since on June 26, 1951, although we were still at war with 
Germany, this man was not within the German realm, therefore as a con¬ 
sequence he could not be an enemy alien residing, as the term is used and 
construed in the statute. 

MR. ALK: Right. 

THE COURT: So, if that is so, then all this business of a factual 
character and evidentiary, as to these exhibits here, the exhibits the Gov¬ 
ernment has introduced, is of no moment. 

MR. ALK: Right. 

THE COURT: It all comes down to a question of law. He was not 
living on June 26, 1951, within the former German Reich. And therefore, 
if that is so, from your point of view, as a matter of law, the Government 
had no right to seize his property as an enemy alien. 
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MR. ALK: Right. 

THE COURT: Isn’t that right? 

MR. ALK: Yes, Your Honor. If the Court should not desire to reach 
that point in the case, the Court of course can find it unnecessary to decide 
that point, if he finds that during the war years the plaintiff was not volun¬ 
tarily residing in Germany. In that case the case can go off on that finding 
of fact, without reaching the question of law. 

230 THE COURT: Let me ask you this question. Suppose you have two 
brothers, A and B, and they both have property in New York, and they are 
of dual nationality — which is your theory. 

MR. ALK: Right. 

THE COURT: And B is able to get out of Germany before the war, 
and A, equally desirous of getting out, is stuck in Germany. On your theory 
B is out and A is in. 

MR. ALK: Right, Your Honor. Now, I call attention to the fact that 
there is a provision of the Trading-With-The-Enemy Act, in the same sec¬ 
tion 2, which provides that the President may proclaim that such other in¬ 
dividuals, and so on, may be treated as enemies. And the President never 
made a proclamation. Therefore the German who was fortunate enough, 
Your Honor, to leave Germany prior to the date of his vesting and to, bona 
fide establish a residence outside of enemy territory, is entitled as a matter 
of law to the return of his property , 

THE COURT: Then your position is that my position ought to be that 
if I find as a fact, a physical fact, he was outside of Germany on June 26, 
1951, and if I find further as a fact and as a matter of law that he was a 
citizen of Great Britain, then the Office of Alien Property had no right to 
seize his property. But if I conclude to the contrary, then your point is 
that I must go back over the rule we have already covered. 

231 MR. ALK: It is a problem on which end you want to start. 

THE COURT: I want to start on the first end first, if we can have a 
first end. 

MR. ALK: Maybe it is a fine legal distinction. 

THE COURT: In other words, your point is that this man is here 
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because he claims on the 26th of June, 1951, he was not an enemy alien 
within the purview of the Act. 

MR. ALK: Right. 

THE COURT: And the reasons you regard as cogent are, one, he was 
a British subject; and, two, he was outside of the former German Reich at 
that time and on that date. 

MR. ALK: I consider No. 1 as being, in legal effect, irrelevant; 
that it would make no difference whether he was a British subject, an Amer¬ 
ican subject, or a German subject. 

THE COURT: Then you consider the fact that he was physically out¬ 
side the realm as controlling. 

MR. ALK: That is right. 

THE COURT: And if I should conclude that is not so, I would have to 
go into the rest of it. 

MR. ALK: Yes, Your Honor. 

THE COURT: Then we understand each other, and I assume the Gov¬ 
ernment acquiesces in that as the proposition. 

MR. WIEFERICH: As a proposition. 

THE COURT: But you take the opposite view. 

MR. WIEFERICH: We do, Your Honor. But we also have the other 
and what we consider independent proposition, that if he acted for and on 
behalf of the enemy at any time after December 7, 1941, the outbreak of 
war, he was an enemy, independent of residence. 

THE COURT: That is right -- and independently of the date of seizure. 

MR. WIEFERICH: Oh yes, Your Honor. The time of vesting we 
regard as simply — 

THE COURT: We understand each other. Now you may proceed. I 
am sorry I interrupted you. 

BY MR. ALK: 

Q. I think, Mr. Hansen, you were telling us of your detention by the 
British. A. Yes, sir. 

****** 


THE WITNESS: During that time I drew up my statement, dated 
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July 1945, which has been produced. It was my intention to go and seek 

233 out the Consular representative and hand it to him. 

THE COURT: The Consular representative of Great Britain? 

THE WITNESS: Of Great Britain. It took some time finding him. 
Before I had found him, I was detained. And so I handed that document to 
the officer interrogating me. 

BY MR. ALK: 

Q. Thereafter, what occurred? A. Well, I was kept in detention 
for about a matter of ten days, and then I was interrogated by a Captain 
Skardon. 

Q. How is that spelled? A. S-k-a-r-d-o-n. Captain Skardon told 
me he was glad he could tell me that all the statements I had made concern¬ 
ing my actions and myself were borne out by statements made by others 
that they had interrogated. And then he proceeded to ask me further ques¬ 
tions, and these were put down, or part of them were put down, in the 
statement which he drew up and which I signed. 

Q. And approximately --go on. Was there something you want to 
add? A. No. 

****** 

234 BY MR. ALK: 

Q. Approximately how long after that time were you released from 
detention? A. About ten days, I believe. 

Q. Now, were any — this may be repetition; I don’t know if the 
question was asked - - were any formal charges ever brought against you by 
the British authorities? A. No charges were ever brought against me. 

Q. Were any charges brought against you by the authorities of any 
Allied country? A. No. 

****** 

BY MR. ALK: 

Q. I show you Plaintiff’s Exhibit 23 and I ask you what that is. A. 
That is a letter from the Office of the Custodian of Enemy Property, in 
London, addressed to myself. 

****** 
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235 BY MR. ALK: 

Q. Now, Mr. Hansen, when you went to Germany in July of 1939, 
what was your intention, if any, with respect to establishing a home or 
place of abode there? 

THE COURT: I think you are getting repetitious now. He has already 
testified that he went there on a holiday; that he had registered with the 
authorities at Cambridge University for placement, and intended fully to go 
back to England in September, because there was nothing to do as far as 
placement was concerned during the summer months. So he went on a va¬ 
cation and he injured his nose, and then the other events followed in rapid 
order. 

BY MR. ALK: 

Q. Did you know of any notice which was given to British nationals 
in the summer of 1939 to vacate Germany and to return to England? A. 

I didn't know of any. The first time I heard that any such notices were 

236 given is when I was asked the question by Captain Skardon, whom I have 
mentioned, why I did not return when the warning was issued. Before that 
time I didn’t know that such warning was ever issued, and even to this day 
I don’t know where and how it was issued. 

Q. Have you ever seen the text of any warning? A. I have never 
seen the text. 

Q. Do you know of anything that you could have done, after the out¬ 
break of the war between Germany and England, whereby you could have 
gotten out of Germany? A. No. The only way that I knew, I tried that. 

I went to the American Embassy for exactly that purpose. 

Q. Have you been informed of any legal means under which you could 
have gotten out of Germany after the outbreak of the war? A. I was told 
there was none. 

Q. Do you know whether you actually are a citizen or subject of 
Germany? A. I have no knowledge as to that. I have made no claim and 
I have never been informed of the officialcy of the situation. 

Q. What would have been the alternative to you that would have been 
available to you if you had not worked for the Rundfunk? 
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THE COURT: Well, of course, we have been over that, too, haven’t 

we? 

237 BY MR. ALK: 

Q. Do you know of any other alternative that would have been avail¬ 
able to you, other than what you have testified to previously? A. I would 
have been drafted. And if I had refused — 

THE COURT: You have testified to that. You said you would have 
been drafted, or you would have gone to a concentration camp, or you would 
have to do what you were told. Isn’t that right? 

MR. ALK: Yes, that is it, Your Honor. 

BY MR. ALK: 

Q. Did you ever voluntarily acquire a home or place of abode in 
Germany? A. I did not. I did not consider my stay in Germany as volun¬ 
tary. 

Q. Did you ever regard Germany as your settled and permanent place 
of abode? A. I did not. 

Q. When you left Germany in 1948, what was your intention with 
respect to returning? A. I had no intention of returning to Germany. I 
did not want to be in Germany. My wife, for obvious reasons, was extremely 
anti-German, and I didn’t want Germany either. I had had enough of it. 

Q By the way, what is the situation with respect to your wife at the 

238 present time? A. She died. 

Q. And when did she die? A. She died in 1952, on Christmas Eve. 

Q. And where? A. France. 

MR. ALK: Your Honor, I am offering as an exhibit in this case a 
copy of the decision of the Department of Justice, the Office of Alien Prop¬ 
erty, the Hearing Examiners’ Branch, in the matter of Baron von Oppenheim 
and Baroness von Oppenheim, Title Claim No. 41661. The Government and 
I have stipulated that the findings in this decision, numbered 21 to 62 inclu¬ 
sive, constitute true and accurate statements concerning the various laws 
enacted in the German Reich with respect to persons of Jewish extraction 
or race or origin or whatever word you desire to use for it. 

THE COURT: There is no question here of this gentleman being of 
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Jewish extraction, is there? I thought the only question here was dual 
nationality, whether he was regarded as an Englishman or as a German. 

MR. ALK: The only point where the Jewish extraction is of importance 
is in regard to the reasons why he felt that he did not dare to subject him¬ 
self to too close a scrutiny by the German authorities during the war years, 

239 as under the German laws not only his mother but he and his two brothers 
and sisters fell within the scope of the laws which were enacted with respect 
to Jews. 

MR. WIEFERICH: Your Honor, I would like to be heard on that. I 
have no question about the accuracy of the laws which are quoted in that 
decision. And that is a convenient form to hand it to the Court in. That is 
the extent of our stipulation. 

MR. ALK: That is right. 

MR. WIEFERICH: But I think they are highly irrelevant to this pro¬ 
ceeding and I object to them. 

THE COURT: I think what counsel meant to say, if he didn’t say it 
directly, Mr. Aik, is this. I assume that among the other factors involved 
in this gentleman’s line of conduct of a coercive character, as he has sought 
to bring out, is the fact that he was of Jewish descent in line from his mother 
and I think also from her immediate ancestors back. And so therefore that, 
in line with the exhibit with reference to reporting to the Gestapo with the 
birth and marriage certificates — one of the last exhibits — I assume is 
offered for the same purpose. So it again merely is evidence of a cumula¬ 
tive character, bearing on, from his point of view, the coercive character 
of his activities in Berlin during the war years. 

240 MR. WIEFERICH: I should like to make this one further point on 
that, Your Honor. There is a section of the statute designed to cover those 
situations. And if we are going into that subject matter, I would like to 
point out to the Court that section 32, which is designed to cover people 
who are prosecuted because of race or religion within Germany, is an ad¬ 
ministrative section. It is not a section that we would be here in court on. 

THE COURT: He is not raising the point and I am not taking the ex¬ 
hibit for that purpose. I am only taking the exhibit for the limited purpose 


of indicating that the exhibit purports to show the restrictions leveled 
against persons of Jewish descent in Germany during the war, to buttress 
his statement, by way of his testimony, that that was one of the reasons 
why he accepted what he characterized as the most innocuous of his activi¬ 
ties, namely, to do what he did do. It was either the army, the concentra¬ 
tion camp, or to do what he did do. And that is all, for that limited purpose. 

MR. ALK: It is merely for that limited purpose that I wish to offer it. 

THE COURT: All right. 

****** 

MR. ALK: I would like the record merely to show that the interroga¬ 
tories which were directed by the plaintiff to the defendant, and the answers 
thereto, established that the Government of the United States not only made 
an investigation of its own with respect to Mr. Hansen, but also had avail¬ 
able to it reports of investigations which were made by the British Govern¬ 
ment, and also had available to it reports of investigations which were made 
by the Dutch Government. The plaintiff rests. 

MR. WIEFERICH: Your Honor, that is of course argument and I 
should contradict that. 

THE COURT: No. That is merely a statement of fact, if it is a fact. 
But you make those documents no part of your case ? 

MR. WIEFERICH: No, Your Honor. 

****** 

THE COURT: * * * I would like to ask the witness one question my¬ 
self Where were you living on June 26, 1951? 

THE WITNESS: In Paris. 

THE COURT: You left England in July of 1939. 

THE WITNESS: That is correct. 

THE COURT: Going on a vacation. 

THE WITNESS: That is correct. 

THE COURT: To Germany. 

THE WITNESS: Yes. 

THE COURT: And war broke out by the attack on Poland, when ? 

THE WITNESS: I think it was on the 1st of September, two days before 
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Great Britain declared war on Germany. 

THE COURT: Great Britain declared war on Germany as a result of 
the attack on Poland. Isn’t that right? 

THE WITNESS: That is correct. 

THE COURT: And so did France. 

THE WITNESS: Yes. 

THE COURT: Weren’t the British newspapers filled with stories of 
the possibility of war in July of 1939? 

THE WITNESS: No, Your Honor. It is my recollection that when I 
left England to go to Germany, it was at the time that Eden was in Moscow 

243 negotiating a treaty between Great Britain and Russia. 

THE COURT: My question is a very simple one. Your answer to my 
question is this, that at the time you left, in July of 1939, to go to Germany, 
there was no talk of the possibility of war in the British newspapers. 

THE WITNESS: That is correct. 

THE COURT: All right. Thank you. 

MR. ALK: May I ask with respect to that one further question? 

BY MR. ALK: 

Q. Did you have any thought in your mind, when you left England in 
July 1939, that war was going to break out between Germany and England? 
A. I did not. 

****** 

MR. WIEFERICH: Your Honor, at this time I would like to under¬ 
stand the status of plaintiff’s exhibits Nos. 2 to 11, which are the exhibits 
which were introduced de bene, as I understand it, being the letters from 
the Dutch banks. 

THE COURT: They are all in. 

MR. WIEFERICH: Well, I would like to address an objection to them; 
but if they are in, that will take care of that. 

244 THE COURT: I am letting all evidence in, from both sides, that is 
relative and probative of the issues involved. Now I have let some evidence 
in that in my judgment is remotely probative, but I do think I should have 
the whole picture, and I will say quite frankly at this juncture that there is 



201 

no single piece of evidence which is controlling in my mind. I want the 
whole mosaic, as it has been built up by the testimony, in. 

MR. WIEFERICH: I would like to make this point about those exhibits, 
Your Honor. They purport to be copies of letters from banks in other coun¬ 
tries, operating under their own system of law, which make statements 
both of fact and of law as to ownership, possession, and so forth. 

THE COURT: Let me say this. I don’t think I made myself clear with 
reference to ownership. This gentleman has stated that these securities 
were his. The Government has acted on the assumption that they were his. 
There is no title in anyone else, and the Government has seized them. Isn’t 
that correct? 

MR. WIEFERICH: Well, may I point out, Your Honor, that the vesting 
order itself doesn’t say that the plaintiff is the owner. It says he owns, con¬ 
trols, they may be held payable, on behalf. But the point is, he could con¬ 
trol them and someone else could own them. And in this proceeding, in 
245 our opinion, he has to show the full beneficial ownership or he cannot get 
them back. 

THE COURT: He has stated quite categorically in response to ques¬ 
tions by counsel that not only is he the legal owner but he is the beneficial 
owner. And I thought that that suggestion was made by the Court, to make 
absolutely certain that there is no interest of any kind outstanding in any¬ 
body else. The Government presumably seized these securities on the 
ground, one, that they were his, in title, from the standpoint of legal title 
and from the standpoint of the beneficial title. And not only that, but they 
went further and said even if the title was outstanding in some other person 
or persons, or corporation or corporations, not disclosed, he had control 
of them. And the bonds are negotiable bonds. They are made out to no one, 
except bearer. Isn’t that right? 

MR. WIEFERICH: That is right, Your Honor. 

THE COURT: So therefore possession of them is tantamount, unless 
the contrary is shown, to title and control. 

MR. WIEFERICH: I don’t want to belabor the point. But I think that 
the law is established that the vesting order itself establishes nothing. 
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THE COURT: What does the vesting order establish? It establishes 
the fact that the Government takes possession, for some reason. 

246 MR. WIEFERICH: That is right, for the purpose of acquiring posses¬ 
sion. It establishes those facts, and the bank cannot say tT You cannot have 
these. TT 

THE COURT: I am not for the moment taking anything in these exhibits 
to be controlling with reference to title or ownership or control. What I am 
saying is this. This gentleman has said they were given to him by his father, 
and he specified where and the circumstances. He has been a little bit hazy 
in some respects with respect to the circumstances in Amsterdam on the 
15th day of January, 1934. 

Then on the other hand, in an extra judicial statement, made ante lite 
motam, before this litigation ever arose, he said he bought them. And, 
being interrogated with reference to the word "purchase," he said that the 
word "purchase” to him presumably at that time had some legal significance 
of a character that he was not familiar with, not being a lawyer. 

Then he was asked by the Court — he was familiar with the English 
language, he spoke it well, and he was a graduate of Cambridge — what did 
the word in the ordinary sense mean to him. He was frank enough to say he 
bought them. So he has two statements here of contradictory character. 

One is that his father gave them to him, and the other is that he bought 
them. But nevertheless, he had them presumably in his possession, or he 
had control over them or he had title to them. 

247 So I am not so much disturbed, unless you make a great point of it, 
with reference to that. I will assume the Government had a right to take 
them. I am only concerned with whether or not actually he was an enemy 
alien residing in the German Reich at that time. And if he was and I should 
find so, then he is out of court. 

MR, WIEFERICH: All right, sir. Very well. 

THE COURT: On the other hand, if I should not, then you give him 
the money back, or the bonds back, whatever they are. So I am not too 
much disturbed about the question of control or possession 

MR. WIEFERICH: At this time I will offer in evidence the exhibits 


which I have heretofore marked as Defendant’s Exhibits 1 through 11. I 
believe they were just for identification up to now. 

MR, ALK: Your Honor, I have no objection to the statements going 
in. The statements are replete, however, with the word ’’residence. ” 

THE COURT: All right. 

MR. ALK: I don’t want to put the plaintiff on the stand to show that 
the word ’’residence” to him means living, I understand that the Court has 
stated that that is the construction which he is putting to that word, in the 
statements which were furnished, 

THE COURT: Where he is physically present. 

MR. ALK: Right. 

THE COURT: The term ’’residing” or ’’residence, ” within the purview 
of the statute, is something else again. 

MR. ALK: Right. 

THE COURT: That has not only been defined but construed by the 
courts. 

MR, ALK: Right, 

THE COURT: Predicated upon that definition, and predicated upon 
that construction, I will examine the evidence as to what this gentleman 
did and then make a conclusion as to whether or not, within the purview of 
the statute and the construed law, he was an enemy alien. 

MR. ALK: I understand perfectly. 

****** 

MR. WIEFERICH: I will call as a defendant’s witness Mr. Cleinow. 
Thereupon 

HORST CLEINOW, 

called as a witness by counsel for the defendant and being first duly sworn, 
was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. WIEFERICH: 

Q. Will you state your name, address, and present employment? 

A My name is Horst Cleinow — H-o-r-s-t C-l-e-i-n-o-w. I am residing 
at 332 North First Street, Emmaus, Pennsylvania. I am general manager 
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of a factory in Allentown. 

THE COURT: What sort of a factory ? 

THE WITNESS: We are making novelties, Your Honor. 

THE COURT: What sort of novelties ? 

THE WITNESS: Novelties out of foam rubber and cotton goods. 

THE COURT: That is what you make them out of. What sort of 
novelties are they? What are you making out of foam rubber and cotton 
goods? 

THE WITNESS: Foam rubber coasters, cushions, and shirts. 

THE COURT: All right. That is fine. 

MR. WIEFERICH: Davy Crockett shirts, Your Honor, I am informed. 

BY MR. WIEFERICH: 

Q. Now, Mr. Cleinow, will you give this Court a very brief resume 
of your coming to the United States and your previous occupation — very 
briefly. A. I was brought to the United States in 1947, and again in 1948, 
as a witness in several treason trials. I was told that these trials last for 
quite a while, and to find a job, which I did. I changed that job in 1952 and 
am now general manager of that company, as I said. 

THE COURT: And the treason trials are all over and you are now 
here permanently. Is that it? 

THE WITNESS: Pardon me? 

THE COURT: The treason trials are all over, or the business which 
brought you here is all over, and you are now here permanently? Is that it? 

THE WITNESS: Not yet, Your Honor. I am presently under arrest 
to be deported. 

MR. WIEFERICH: Well, I don T t think that is quite accurate, either, 
Your Honor. 

THE COURT: Well, he ought to know what his status is. You don’t 
quarrel with him, do you? 

MR. WIEFERICH: No. 

THE COURT: All right. 

BY MR. WIEFERICH: 

Q Mr. Cleinow, what was your previous occupation before coming 
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to the United States ? What had you been doing in the country from which 
you came? A. I was — do you want my whole story, or — 

Q. Just briefly -- very briefly. 

THE COURT: I assume the country is Germany. 

251 THE WITNESS: Yes, sir. 

THE COURT: And what were you doing in Germany, when? 

BY MR. WIEFERICH: 

Q. Well, during the thirties and during the war. A. After I returned 
from Persia in 1933, I was without a job, and was hired by a small station, 
a German short wave station, consisting of six men; and in the years rose 
to be the acting intendant or manager of that station, until 1945. 

THE COURT: What is your business? What are you trained as? 

THE WITNESS: I am trained as a merchant in the overseas trade, 
and in banking. 

BY MR. WIEFERICH: 

Q. But in the period we are discussing, from 1933 to 1945, you were 
employed by the Reichs Rundfunk. Is that correct? A. That is correct. 

Q. And you say you became the intendant of the Rundfunk. Just what 
is that? 

THE COURT: Superintendent, didn’t he just testify? 

THE WITNESS: "Manager, " I would translate it. 

BY MR. WIEFERICH: 

Q. And can you tell us something again, briefly, what the Rundfunk 
was ? Just establish its relationship. 

252 THE COURT: I think that has been established. I certainly don’t 
want to, in any way, inhibit counsel in going forward. But the man who has 
just left the stand has admitted what it was. It was an agency of the Propa¬ 
ganda Ministry. And he said he worked there and he did these things. 

MR. WIEFERICH: Oh, yes. I just want to very briefly establish a 
full record of what this agency was, Your Honor. 

THE COURT: All right. He was the superintendent or manager there. 

BY MR. WIEFERICH: 

Q. Now was the Rundfunk the public corporation by which the German 
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Government controlled broadcasting within Germany? A. That is correct. 
Q. And also overseas broadcasting? A. That is correct. 

Q. There was no other such corporation? A. No. 

Q. It was a monopoly? A. Yes. 

Q. Have you at my direction drawn up a schematic chart of the Rund- 
funk, so as to show your position within it, both with respect to higher and 
lower echelons of employees? A. Yes. 

THE COURT: Well, I don’t know that we need to go into that. 

253 MR. WIEFERICH: I think it can abbreviate the testimony, if Your 
Honor please. 

THE COURT: Let me make this suggestion. Certainly I don’t want 
to intrude myself any more than I should. But after all the ultimate re¬ 
sponsibility of the decision rests upon me. This case is not being tried 
before a jury. Why don’t you ask him if he knew this man and what this 
man did, and then place him within the scheme of things? 

MR. WIEFERICH: All right, Your Honor. 

BY MR. WIEFERICH: 

Q. Did you know the plaintiff in this case, Erwin G. Hansen? A. Yes, 

I did. 

Q. What were the circumstances of your being acquainted with him? 

A. He was employed by us, I don’t know how he was employed, exactly. 

But after he became employed, I of course met him. 

Q. When was this? A. I believe in 1940. 

Q. And how long did you continue to know him at the Rundfunk? A. 

He was employed in the Rundfunk until 1945. 

Q. And what were the respective positions of yourself and of him in 

254 the Rundfunk? A. He was employed as an announcer, and I at the time 
was employed as program manager, in 1941, and was acting manager of the 
station. 

Q. And you saw him there? A. Yes. 

Q. And you had occasion to talk to him from time to time? A. I did. 
Q. Well, now, do you know what his special field of activities within 
the Rundfunk was ? A. Yes, Ido. 
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Q. Can you describe it to the Court? A. He was employed as an 
announcer, for the German and English language. And during the years 
also he took part in several plays. As a matter of fact, I recall that he 
wrote some of them. And, well X think that covers it. He was an announcer 
and took part in plays. 

Q. You had a staff of these people, did you not? A. Yes, we did. 

Q. And did you know most of them? A. Yes. 

Q. And were they all engaged in about the same activities, these 
announcers? A. Yes. 

Q. The difference was what? The zones to which they broadcast? 

255 A. Yes, that is correct. 

Q, And what was the zone to which Mr. Hansen broadcast? Do you 
know? A. Chiefly to the Asian zone, Australia and the British possessions. 

Q. And were they under your jurisdiction? A. Not directly, but 
they were under my jurisdiction. 

Q. Was Mr. Hansen on the same payroll that you were? A. I don’t 
think so, because Hansen was temporarily employed, whereas I had a 
contract. 

Q. And what was your salary on your contract? A. My salary on 
my contract was at the end 1250 marks. 

Q. 1250 marks? A. 1250 marks. 

Q. What? Per month? A. Per month. 

Q. Now, did you have any occasion to discuss with Mr. Hansen his 
personal status at the Rundfunk? A. Yes, I did. 

Q. What was that occasion? A. Mr. Hansen had been absent from 

work. 

THE COURT: Fix the time, please. 

THE WITNESS: I don’t know if it was days or weeks. 

THE COURT: Well, what year? 

256 THE WITNESS: It must have been in 1941. And I had the head of the 
announcers ask Hansen to come tc my office. And I told Hansen that if he 
kept on being as unreliable as he was, I would have to fire him. 

BY MR. WIEFER1CH: 


Q And what was the complaint that you had received, or what did 
you mean by "unreliable"? A. That he didn’t keep the working schedule. 

Q. You mean he didn’t show up for work? A. That is right. 

Q. Were any questions raised with you about his political reliability? 
A. No, I don’t think so. 

Q. Did you ever consider Mr. Hansen anything other than a German? 
A. No, I didn’t. 

Q. I want to read to you a portion of Defendant’s Exhibit 2, in which 
Mr. Hansen gives his version of the meeting between you, which you have 
just referred to, in 1941, and ask you if that is the meeting as you recall it. 

MR. WIEFERICH: I refer to Defendant’s Exhibit 2, Your Honor, at 
the bottom of page 3, where it reads as follows: "My attitude was one of 
constant resistance, active and passive, and in 1941, for instance, the 

257 Intendant refused a request on the grounds that I was" — And we have that 
German phrase, which I will ask the witness to translate — "that in fact 
my political ideas were diametrically opposed to those of the government, 
and that I was gravely suspected, and not only by them (by which I suppose 
he meant the Gestapo) and not only of seditious propaganda, but also of 
more serious matters, and that nobody knew why I was in Germany at all. ’’ 

BY MR. WIEFERICH: 

Q. Did you say anything like that to the plaintiff Hansen? A. No, I 
do not recall any such thing. 

THE COURT: Is there a possibility that you might have said it? 

THE WITNESS: I don’t think so, Your Honor. I remember I had con¬ 
tacts with the Gestapo only twice, and those two occasions I remember very, 
very distinctly. If the Gestapo had contacted me in the case of Mr. Hansen, 
I would know that. The two cases I remember having been contacted by the 
Gestapo were when I fired Douglas Chandler after he had reported one of 
his co-workers to the Gestapo for making unfavorable remarks about the 
conduct of the German Government. And the other one was when my boss 
and I tried to get a man out of jail whom Goebbels had put into jail for pass- 

258 ing a manuscript which was not quite fit for the then political situation. 

THE COURT: And that is during the whole term? 
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THE WITNESS: Yes. 

THE COURT: From 1940 to 1945? 

THE WITNESS: From 1941 to 1945. That was the only two cases I 
ever got in contact with the Gestapo. 

MR. WIEFERICH: Your Honor, counsel and I have agreed that the 
German in this means ’’politically unreliable. ” 

BY MR. WIEFERICH: 

Q. Did you have charge of any personnel matters at the Rundfunk? 

A. Not of the administration. Of course, I could hire and fire. 

Q. So that if a person was to be fired, say as a broadcaster, you 
would know about it? A. Yes, definitely.. 

Q. Was there any occasion on which the question of firing Hansen 
was brought up to your attention? A. No. 

Q. Can you tell me, from the standpoint of the officials within the 
Rundfunk, how was a broadcaster assigned to one of these various divisions? 
Why would one be assigned, say, to South Asia and the other one to the 
United States? A. Before he was put on the broadcasting schedule, he 
259 would pass a microphone test, which would determine his ability to act in 
front of a microphone and to speak in front of a microphone. From his 
accent or the way he was handling the foreign language — in this case 
English — it would be determined if he had a British accent or an American 
accent; and by his accent he would be assigned to the broadcasts that are 
beamed either to British possessions or North America. 

Q. And would the announcer know himself to which areas his broad¬ 
casts were going? A. Oh yes, definitely. 

Q. How could he know that? A. Because he was announcing. Be¬ 
cause he was announcing the beam. We called it ’’directed to. ” You say in 
the United States ’’beamed at. ” 

MR. WIEFERICH: Your Honor, I don’t want to go into this extensively, 
but I would like to give a little background through this witness. 

BY MR. WIEFERICH: 

Q. What part of the German Government did the Rundfunk operate 
beneath? To whom were they responsible? A. The German Rundfunk was 
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responsible 100 percent on the administrative side to the Propaganda 
Ministry. 

Q. That was Dr. Goebbels T Ministry? A. That is correct. 

260 Q. And did they get their instructions from that Ministry? A. Yes. 

Q. And how was this done? Just very briefly. A. A morning con¬ 
ference in Dr. Goebbels’ office would determine the lines to be followed 
during the day, and these directions were given out to the different agencies 
— like Rundfunk, press, film, et cetera. 

Q. And then how was it handled within a specific agency? A. We 
would receive these instructions either orally, by the Director of Foreign 
Broadcasts, who usually attended this morning meeting; or later on during 
the war when it was impossible to travel distances, either typewritten or 
by a loud speaker, which was controlled from the radio division of the 
Propaganda Ministry. And we then would pass on the directions to the 
people who were working at the different broadcasts. 

Q. Did you know a Mr. Wagner at the Rundfunk? A. Yes, I do. 

Q. Who was he? A. He was at that time, that is, in early 1940 and 
1941, chief of the news room of the North America Zone. 

Q. Did he have occasion to draw up a memorandum in the Rundfunk, 

261 which was circulated around concerning the policies and objectives of the 
Rundfunk? 

THE COURT: Aren’t we getting a little far afield? I have no doubt 
about it, that the Rundfunk was under the Propaganda Ministry — Mr. Hansen 
has indicated that — and that it was for the purpose of trying to influence 
public opinion or the armed forces of Great Britain and, after the United 
States got into the war, the United States. So aren’t we going off now a 
little bit on a tangent? 

MR. WIEFERICH: Well, if Your Honor accepts that proposition. 

THE COURT: I accept that. There is no question about that, is there? 

MR. ALK: No. 

MR. WIEFERICH: All I am trying to establish, in line with the Gov¬ 
ernment’s contention, is that this man was an enemy by reason of his acts 
as an agent. 


THE COURT: And by reason of his activity, in giving aid and comfort 
to the enemies of the United States. 

MR. WIEFERICH: That is right; and what the policies were and why 
his activities would tie in with their policies. Now, if that is all clearly 
understood — 

THE COURT: There is no doubt about that. His testimony was he 
was coerced into it. He had three alternatives. I take that as gospel, that 
that is what that was for. And the witness has testified to it and it is not 

262 questioned. I see your position. Naturally you want to be absolutely certain 
that you get everything into the picture that ought to go in, from your point 
of view. But I can save you a lot of time by saying that I will take it that 
that is so. After all, that is the purpose of putting it in, isn’t it, to con¬ 
vince me that it is so? 

MR. WIEFERICH: That is right, Your Honor. 

THE COURT: All right. 

MR WIEFERICH: Well, I don’t want to extend this, Your Honor. 

THE COURT: Well, there is no necessity for it, hecause it is so and 
counsel admits it is so. So what it comes down to is that the witness has 
been proffered for the purpose of showing by his testimony a contradictory 
intent on the part of the plaintiff with reference to the reasons why he had 
difficulty at the Rundfunk. 

MR. WIEFERICH: That is the only other point I wanted to make, 

Your Honor. 

THE COURT: That point has been made, unless you want to elaborate 
on it further. In other words, Mr. Hansen has testified to one reason why 
he had difficulty, and this witness has testified to the reason from his point 
of view. And presumably this is the man with whom the difficulty ensued. 

MR. WIEFERICH: That is right, Your Honor. 

BY MR. WIEFERICH: 

263 Q. In Defendant’s Exhibit 2, on page 4, at the middle of the page, 

Mr. Hansen stated as follows, in his statement of July 1945: ”In the end 
of 1944, when German political and military bankruptcy was beginning to 
stare the leading Rundfunkmen in the face, their hostility towards me as an 
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opponent again became very marked. M You were in the Rundfunk at that 
time, were you not? A. Yes. 

Q. Were you hostile to Mr. Hansen? A. I don T t think so. 

Q. Did you know of anyone who was? A. I don't know of anybody. 

Of course at that time the whole organization was so split up, and communi¬ 
cations were so bad, that when Mr. Hansen made this statement he might 
have had somebody in mind. 

Q. My question is whether you knew of anyone who was hostile. A. No. 

Q. If such hostility had existed on the part of superior officials, would 
Mr. Hansen have stayed with the Rundfunk until April of 1945? A. No. 

MR. WEEFERICH: That is all, Your Honor. 

264 ***** * 

CROSS-EXAMINATION 
BY MR. ALK: 

Q. Mr. Cleinow, in August of 1953 were you interviewed by a repre¬ 
sentative of the Department of Justice with respect to Mr. Hansen? A. I 
was interviewed by a representative of the Department of Justice, but I do 
not recollect the exact date. 

****** 

BY MR. ALK: 

Q. I show you Exhibit 15 and I direct your attention to the second 
page and I ask you whether that is your signature. A. That is my signature. 

THE COURT: For the record, Exhibit 15 purports to be what? 

MR. ALK: Which purports to be "Memorandum in re interview of 
Horst M. Cleinow in Allentown, Pennsylvania, on June 17, 1953. " 

THE COURT: And by whom ? 

MR. ALK: By Walter W. Guenther, Attorney, Department of Justice. 

265 BY MR. ALK: 

Q. You told Mr. Guenther that you would not characterize Hansen’s 
attitude toward his work as fully cooperative. A. That is correct. 

Q. You recalled specifically that Mr. Hansen had stayed away from 
work on several occasions, once in 1943 for a period of weeks or so. A. 

That is correct. 
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Q. So there were more occasions than 1941 when the way in which 
Mr. Hansen did his work was called to your attention. A. That is quite 
possible, yes. I do not recollect, but it is possible. 

Q. Then you stated: "However, since DKS was always in need of 
qualified foreign language personnel, no steps were taken by the heads of 
the different departments to dismiss people not attending to work assigned 
to them in their respective shifts. " A, That is right, 

Q. That is correct. You also stated, did you not, that Mr. Hansen 1 s 
superiors were Mr. Ribitzki — A. Right. 

Q. — and Dr, Boehringer? A. Yes. 

Q. Did the Office of Alien Property show you the statements which 

266 they had obtained from Mr, Ribitzki and from Dr. Boehringer? A. No, 
they didn’t. 

Q. Do you know what the attitude of Mr. Ribitzki was in respect to 
Mr. Hansen? A. I believe he was one that — 

MR, FALLOON. I think you ought to answer that yes or no, first. 

THE WITNESS:: Yes. 

BY MR. ALK: 

Q. Did you know that Mr. Ribitzki made a statement that for years 
Mr. Hansen had been accused by the management and the Propaganda Min¬ 
istry of sabotage of the German war effort by refusal to work, and that he 
was in difficulties on that account? A. Well, you can put it this way. But, 
I mean, he didn’t show up. He never made a statement that he refused to 
work. 

Q. And you knew Dr. Boehringer? A. I did. 

Q. Did you know what Dr. Boehringer’s feelings were with respect 
to Mr. Hansen? A. I can’t remember having talked to him about Mr. 
Hansen. 

Q. Do you know that Dr. Boehringer made a statement to the Depart- 

267 ment of Justice that Mr. Hansen was very unpopular with the leading execu¬ 
tives because he was not trusted politically? 

MR. FALLOON: I object to that. He said he didn’t know what his 
feelings were and had never discussed them. He is merely trying to read 
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statements which are not admissible and get them into the record. 

MR. ALK: I will offer them in evidence, 

MR, FALLOON: I think the statements with reference to both Ribitzki 
and this doctor should be stricken. 

THE COURT: I think the witness said he did understand the attitude 
of Ribitzki towards Hansen. 

MR, FALLOON: But he did not say he knew Ribitzki had made this 
statement. He can testify to hearsay as to what somebody else said. 

THE COURT: Were these documents taken by the Department of 
Justice? 

MR, ALK: Right, Your Honor. 

MR. FALLOON: They are not sworn statements , We are not bound 
by them. We have had no opportunity to cross-examine. 

THE COURT: The Alien Property Custodian used to be an integral 
part of the Department of Justice, Isn’t that right? 

MR. FALLOON: Yes. 

THE COURT: And that office still is, isn ? t it? 

MR. FALLOON: And is now 

THE COURT: And these statements were taken by officers of the 
Department of Justice. The special attorney, or attorney, Mr. Guenther, 
what division is he in? 

MR. FALLOON: He is no longer with the Department of Justice. 

THE COURT: But he was at that time. 

MR. FALLOON: He was at the time with the Office of Alien Property. 

THE COURT: I will let them in 

MR. ALK: I offer in evidence Plaintiff’s Exhibits 15, 25 and 26. 

MR. FALLOON: Which are they? 

MR. ALK: Exhibit 15 is Mr. Cleinow’s statement, which he made to 
the Department; 25 is Ribitzki’s, and 26 is Boehringer’s. 

THE COURT: All right. 

MR. FALLOON: And I again object and ask that those exhibits be 
stricken on the grounds that they are incompetent and irrelevant, and they 
are not sworn statements, and are not binding on anyone. 


THE COURT: Their effect is one thing and their admission is another. 
I have ruled on admissibility; and as to their effect, I will decide that when 
the time comes. 

269 ****** 

BY MR. ALK: 

Q. Did I understand you to testify there was a loud speaker which 
gave instruction to all of the employees? A. No. 

Q. I see. What was that situation? 

THE COURT: He didn’t testify to that, as I understand. 

MR. ALK: Well, I am sorry. I was doing something else and my 
client made some observation about it which I misunderstood. 

THE COURT: Well, the answer is ”No„ ” So there you are. 

****** 

270 BY MR. ALK: 

Q. Mr. Cleinow, Mr. Ribitzki was in the United States and also 
testified in these various trials? A. That is correct. 

Q. How about Dr„ Boehringe.r? A. I believe he was not. 

Q. But Mr. Ribitzki at least was. A. Yes. 

MR. ALK: That is all. 

****** 

MR. ALK: Your Honor does not desire to hear argument? 

THE COURT: No, I don’t think so. I think the matter comes down, 
as indicated earlier, to a very narrow compass as far as the ultimate situ- 

271 ation is concerned. You are at variance on certain aspects from the stand¬ 
point of the law. In the trial briefs you have covered the matter exceedingly 
well. I haven’t examined them with the degree of attention that I should, 
but I have examined them cursorily. So therefore in the circumstances I 
don’t need anything further. 

MR. ALK: I said one memorandum. The only memorandum which I 
wanted to submit was in reply to the defendant’s argument that if our theory 
of the case were adopted, it would mean that Goering could have escaped 
from Germany and get his property from the Government. I merely want 
to call attention to section 2 (c) of the Trading-With-The-Enemy Act, which 
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gives the President the authority at any time to declare that any Germans 
who are not in Germany may be treated as enemies. So that if Goering had 
escaped and he had any property in the United States, they could always 
declare by Presidential proclamation that Goering was an enemy. 
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APPELLANT’S STATEMENT OF QUESTIONS PRESENTED 

In an action by a British citizen to recover bearer securities vested 
as enemy owned under the Trading with the Enemy Act, 

1. Where appellant’s testimony as to the fact that he owned the 
vested shares was uncontradicted and was supported by a presumption 
of ownership arising from his possession and control of the securities 
as well as from the findings in appellee’s own vesting order, could the 
Court in the absence of countervailing evidence and solely by reason of 
alleged variances between his testimony on the trial and his statement 
of claim in administrative proceedings concerning the date an d manner 
of acquiring ownership of the securities, properly hold that plaintiff had 
failed to prove the fact of ownership? 

2. Are the findings of the Court that appellant was resident within 
Germany from July, 1939, to April, 1948, and was a voluntary employee 
of an agency of the German Government from July, 1940, to April, 1945, 
clearly erroneous? 

3. In any event, where it is undisputed that any such residence and 
employment had completely terminated over three years before the date 
of vesting, could the Court properly hold that appellant was an enemy on 
the date of vesting and disqualified from recovering his vested securities 
because of such prior residence and employment? 
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I Introductory. Under Section 9(a) Of The Trading With The 
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and non-enemy status is the date of vesting. 23 

II The Trial Court erred in failing to find that appellant was the 
sole legal and beneficial owner of the vested securities at the 

time of vesting. 26 


(a) The presumption of ownership arising from the findings in 
appellee's own vesting order and from appellant's possession 
and control of the securities required the Court to find that 


appellant had established his title to the vested securities .... 26 

(b) The Trial Court erred in disregarding appellant’s uncontra¬ 
dicted evidence concerning the fact of ownership. 30 

III As appellant on the date of vesting and at all times thereafter 
was not resident within Germany, doing business within Germany, 
nor carrying on any activities for the German Government, the 
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from recovering his vested property. 33 


(a) Appellant concededly was not resident or doing business within 
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(c) The 1941 amendment to Section 5(b) of the Trading with 
the Enemy Act did not establish a new date for determin¬ 
ing enemy status. 


(d) Any holding that appellant is disqualified from recovering 
his securities would be in contravention of the treaty be¬ 
tween the United States and Great Britain 

(e) No illogical or absurd results would follow from a holding 

contrary to that of the Trial Court. 


IV The Trial Court erred in finding that appellant between July, 
1939, and April, 1948, was resident within Germany and be¬ 
tween May, 1940, and April, 1945, was a voluntary employee 
of the Rundfunk. 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal from a judgment of the United States District 
Court for the District of Columbia, dated June 16, 1955, dismissing ap¬ 
pellant’s complaint after a trial on the merits (R. 388; JA 22). 

The action is to recover property vested as enemy owned under 
the Trading with the Enemy Act, Act of October 6, 1917, Chapter 106, 
Section 1 et seq., 40 Stat. 411, and the acts amendatory thereto (U. S. C. 
Title 50, War and National Defense Appendix, Section 1 et seq.). The 
lower court had jurisdiction by virtue of the provisions of Section 9(a) 

of the Act. (Par. 1 of Comp, and Am. Comp.) (R. 305, 363; JA 1, 10). 

< 

This Court has jurisdiction by virtue of . U.S.C.Title 28, Sections 
1291 and 1294 (1). 
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STATEMENT OF THE CASE 

A . THE VESTING ORDER 

On June 26, 1951, the appellee, as Attorney General of the United 
States and Successor to the Alien Property Custodian issued Vesting 
Order No. 18103, vesting the securities involved in this action (Stipu¬ 
lated Exhibit X, JA 35-37). 

Each page of the Vesting Order carries the inscription: 

M Re: Securities owned by Erwin G. Hansen, also 
known as Erwin Gunther Hansen. ” 

There is a finding that the property vested 

"is property within the United States owned or con¬ 
trolled by, payable or deliverable to, held on behalf 
of or on account of, or owing to, or which is evidence 
of ownership or control by, Erwin G. Hansen, also 
known as Erwin Gunther Hansen * * * (JA 35). 

B. THE PLEADINGS 

Appellant, plaintiff below, alleged that at the time of and immedi¬ 
ately prior to the date of vesting he was the sole legal and beneficial 
owner of the vested securities (Par. 6, Am. Comp.; JA 11). He also 
alleged that he is not, and at the time of the vesting of his securities 
and at all times thereafter was not an enemy or ally of enemy within the 
meaning of the Trading with the Enemy Act, as amended (Par. 7, Am. 
Comp., JA. 12). 

Notwithstanding the findings in the Vesting Order, appellee an¬ 
swered that he was without knowledge or information sufficient to form 
a belief as to the truth of the allegation of ownership (Par. 6, Ans., JA 
4). The allegation of non-enemy status was denied (Par. 7, Ans., JA 4). 
No affirmative defenses were pleaded. At the pretrial proceedings, it 
was stipulated that the answer filed to the complaint would stand as the 
answer to the amended complaint (JA 9D). 

C. THE ISSUES 

There were only two issues raised by the pleadings: 

(1) At the time of and immediately prior to the date of vesting 


was the appellant the sole legal and beneficial owner of the 
vested securities? 

(2) At the date of vesting or at any time thereafter, was the ap¬ 
pellant an enemy or ally of an enemy within the meaning of the 
Trading with the Enemy Act? 

D. THE EVIDENCE 

1. Evidence as to Title 

The securities vested were unendorsed bearer dollar bonds which 
immediately prior to the vesting were held in an account with J. Henry 
Schroder Banking Corporation, New York, New York, entitled TT Rhodius 
Koenigs Handel-Maatschappij N. V., First Sub-Account Clients Stocks” 
(JA 92). Rhodius Koenigs Handel-Maatschappij N. V., (hereinafter re¬ 
ferred to as Rhodius Koenigs) was a Dutch banking institution located in 
Amsterdam. 1 

Appellant relied on the presumption of ownership arising from the 
express findings in the vesting order that the securities vested were 
owned or controlled by appellant (Stip. Ex. X, JA 35; JA 91). 

In addition, appellant testified that he had acquired ownership of 
the bonds on or about January 15, 1934, the securities being transferred 
to him by his father on the occasion of his 21st birthday ((JA 93). There 
was no consideration (JA 100). He met his father in Amsterdam, opened 
an account with de Bary & Company, Amsterdam, and his father trans¬ 
ferred the bonds in question together with other securities to that account 
(JA 93, 100). The other securities were sold by appellant from time to 
time to pay for his upkeep (JA 93). From the time of the transfer of the 
securities to his account, no person other than appellant had any interest 
in the securities (JA 93). They were his property. He lived on them 
(JA 107). 

In January, 1937, appellant arranged for the opening of an account 
with Rhodius-Koenigs and transferred the securities to that account. He 

*After the war, the name of the bank was changed to Bank von Vloten en de Gijselaar N.V. (PI. Ex. 9. 

JA. 46). Later the bank was taken over by another Dutch institution, Labouchere & Company, N.V. 

(JA 99). 
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was the only person who had signing or other authority over the account 
and no other person at any time after the opening of the account had any 
interest in the securities deposited in the account (JA 93). At the date 
of vesting, he was the sole legal and beneficial owner of the securities 
(JA 99). 

When the transfer was made to Rhodius Koenigs, that institution 
issued and delivered to appellant a receipt acknowledging the receipt of 
the securities from de Bary & Company for his account and the crediting 
of the securities to his Securities Account (PI. Ex. 1, JA 37-38). There¬ 
after, he periodically received statements of account from Rhodius Koe¬ 
nigs. The statements issued prior to 1940 were left in England by appel¬ 
lant with his personal effects when he left England for a visit to Germany 
in 1939 and were never recovered by him (JA 94). However, he introduced 
in evidence statements of account from 1940 to the date of vesting (PI. Ex. 
3-8, incl., JA 40-45). These statements recited: 

M In the following we are handing you a list of your 

securities in our deposit, as per: 

*********** 

To the extent to which your securities are depos¬ 
ited with our foreign business friends, they are 
deposited there under our name, but for your ac¬ 
count and at your risk. " 

Each statement of account listed, inter alia , the securities vested 
by the appellee. 

The Dutch bank identified the securities vested by the appellee as 
being those deposited by it with Schroder and held for the account of the 
appellant uninterruptedly since 1937 (PL Ex. 10, JA 47; PI. Ex. 11, JA 
48). 

Appellee introduced no affirmative testimony, either oral or docu¬ 
mentary, that any person other than the appellant had any interest in the 
vested securities, relying solely on alleged discrepancies between appel¬ 
lant's testimony on the trial and his statement of claim filed with appel¬ 
lee’s office preliminary to starting suit, viz: In answer to a question in 
the claim form concerning chain of title, it was recited: 
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"Property acquired by claimant through purchase 
in 1932. TT (Item 11, Def. Ex. 1 and 1(a), JA 62, 

63). 

Appellant explained that the claim was prepared by his counsel in 
the United States and was sent to him in France for execution. As pre¬ 
pared by his counsel, the statement read: 

"Property acquired by claimant through purchase in 1937." Appel¬ 
lant crossed out the date 1937 and changed the date to 1932. He left the 
word "purchase” unchanged (JA 101). 

He testified that he had no papers concerning his transactions before 
the war and that in setting the date as 1932, he had made a mistake (JA 
101). He had repeated the error in date which he made in 1946, when in 
the report of external assets holdings filed with the Allied Authorities in 
Berlin, he reported the date of acquisition as 1932 (JA 108, PI. Ex. 12, 
JA. 49). He gained nothing from setting down the 1932 date instead of the 
1934 date (JA 109). He had come to London to live some time in July or 
August, 1933, and was positive the securities were transferred to him 
after he had established his home in London (JA 109). 

Concerning the reference to the word "purchase", he testified that 
when he received the proof of claim, he thought the word "purchase" was 
used as a technical term, a term of art (JA 102). He knew the ordinary 
meaning of the word "purchase" but thought "this was written by my at¬ 
torney for special purposes" (JA 102). As evidencing he was honestly 
confused, he called attention to the fact that in the 1946 report to the Al¬ 
lied Authorities, he had specifically stated that the securities were ac¬ 
quired by way of a gift from his father (PI. Ex. 12, JA 49). 

Although requested to do so, appellee refused to produce the report 
which he had received from the Netherlands Government concerning the 
ownership of the securities and refused to state whether the report in any 
way contradicted appellant’s testimony. Appellee took the position that 


2 This Exhibit was obtained from the files of the appellee (JA 109). Appellee offered no explanation when 
and from what source his office has received the report. 


"these are confidential, intergovernmental reports” and that he would 
not divulge what the Netherlands Government said, either directly or 
indirectly (JA 109, 110). 3 

2. Evidence as to Non-Enemy Status 

Appellant is a British citizen by birth. He was born on April 2, 

1913, at Ventnor, Isle of Wight, England (JA 114, PI. Ex. 13, JA 50; 

PI. Ex. 16, JA 53). His parents were married in England around laS l ^ ^ 
and lived there until 1917 (JA 125). They were divorced in Germany 
around 1935 (JA 111). 

His father has been a German citizen since birth and since 1935 
has been living continuously in Germany (JA 134). His mother was born 
in Philadelphia of an American mother and a British father (JA 124). 

She is partly of Jewish descent, her father being Jewish (JA 122, 148). 

Being one-quarter Jewish, appellant was a non-Aryan under the German 
laws, decrees, and regulations. 4 His mother lived in Germany from about 
1932 to 1954 and is now living in the United States (JA 107). Her Ameri¬ 
can citizenship has been restored and certain property of hers which has 
been vested has been returned. 5 

At the time of, and immediately prior to the date of vesting, appel¬ 
lant was living in Paris, France, and is now living in the United States 


o 

In discovery proceedings, appellee admitted that he had possession, custody, or control of records, 
memoranda, etc., which were relevant to the question of the legal or beneficial ownership of the 
vested property and identified these documents as two letters from the Financial Counselor of the 
Netherlands Embassy dated June 22. 1953, and July 27, 1953, respectively, addressed to the Office 
of Alien Property, Department of Justice. (Interrogatories No. 1 and 2, JA 7; Answers to Interroga¬ 
tories No. 1 and 2, JA 9). 

4 See Sections 21, et seq., of PI. Ex. No. 24, where all relevant German laws and regulations are com¬ 
piled. The first regulation under the Law for the Restoration of the Professional Civil Service of April 
7, 1933, defines a non-Aryan as follows: 

”A person is to be regarded as non-Aryan, who is descended from non-Aryan, especi¬ 
ally Jewish parents or grandparents. This holds true even if only one parent or grand¬ 
parent is of non-Aryan descent. ” (Par. 24, PI. Ex. 24) 

3 Claim No. 36024 - Return Order No. 2411, issued June 9, 1955. See Notice of Intention of Return, 

20 F.R. 2497. April 15, 1955. 


(Stip., Pre-trial proceedings, JA 9D). He went to France on September 
15, 1948, and from that time until March, 1954, he made his home there 
with his wife and child (JA 115, Pl. Ex. 14, JA 51). During this period 
Paris continuously was his settled and permanent place of abode. He 
had no home or place of abode anywhere else (JA 115, 118). On March 
30, 1954, appellant immigrated to the United States travelling under a 
British passport and entering on the British quota (JA 119, 120). Since 
that time his permanent and settled home and place of abode has been in 
New York (JA 115, 119). 

At the date of vesting and at all times thereafter, appellant was 
not carrying on any business within Germany or any other enemy country; 
nor was he carrying on any activities for the German Government or any 
agencies thereof (JA 121). 

On direct examination, appellants testimony was limited to his 
residence and activities at and subsequent to the date of vesting. Over 
his objections that the date of vesting was the material date and evidence 
of residence and activities prior to that date was immaterial (JA 125, 

126, 144, 145), he was cross-examined with respect to his residence 
and activities during the period of active hostilities between the United 
States and Germany. 

In 1932, appellant was living in Germany (JA 132). He left Ger¬ 
many in 1933 on account of political disagreements with the Nazis in the 
bank where he was working and established his home in England (Def. 

Ex. 2, JA 64; JA 133). He lived in furnished rooms in London and worked 
for a London bank until 1934 when he went to the United States, working 
for a stockbroker firm and living in an apartment in New York (JA 133). 

He returned to England in 1935 and studied at Cambridge for four years, 
living in furnished rooms (JA 136, 137). From 1935 on, he maintained 
his home in England (Def. Ex. 6(a), JA 80). From the time he was 
twenty-one, his parents exercised no control over his movements (JA 
189). 

He received his Bachelor of Arts degree from Cambridge on June 
20, 1939 (JA 123). Thereafter, he stayed on in Cambridge and remained 
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in touch with the University Appointment Board in order to secure a 
position in England (JA 123). The Board closed down in mid-July for 
the summer vacation, but appellant had not as yet found a satisfactory 
position. As the Board would be closed to mid-September, he decided to 
take a vacation to Germany to visit his parents, intending to return when 
the office reopened (JA 123, 124). 

On July 19, 1939, a German visa valid for three months was issued 
(PI. Ex. 16, JA 53). He stored all of his belongings, except some sum¬ 
mer clothes, with a Cambridge storage company (PI. Ex. 2; JA 39). He 
did not retain his rooms because if he found a job on his return, it would 
not be in Cambridge, but elsewhere in England (JA 124). 

He left for Germany around the 26th or 27th of July, 1939 (JA 137). 
He took with him only a small suitcase with summer clothes (JA 124). 

He went by steamer and had a return ticket via Hamburg (JA 137, 138). 

He never voluntarily acquired a home or place of abode in Germany, nor 
ever regarded Germany as his settled and permanent place of abode (JA 
197). 

Shortly after arriving in Germany, appellant was injured while va¬ 
cationing with members of his family at a Baltic coast resort. His nose 
was smashed and broken and he suffered a brain concussion (JA 138-139). 
He was treated by a local doctor at the resort and then was driven to his 
father’s estate at Blumenow. His nose did not heal properly and he was 
in considerable pain, so he was taken to Berlin on August 18, 1939, and 
treated by a surgeon there (JA 139). A plaster case and adhesive tape 
bandages were applied which covered a good part of his face, and he was 
told to return in three weeks. He went back to his father’s estate and 
was convalescing there when war broke out between England and Germany 
(JA 140). 

He made no effort to leave Germany between the time of his acci¬ 
dent and the date of the outbreak of war because he was not aware of what 
was going on (JA 142). His family was absent from the estate; he was 
suffering considerably from headaches and had not read any newspapers. 
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His first news of the outbreak of war came from his father who had re¬ 
turned on that date—a Sunday (JA 140, 142). 

The following morning appellant went to Berlin, tried to get a rail¬ 
road ticket to Holland, but was told the frontier was closed; so he re¬ 
turned to his father 1 s estate to consider what to do (JA 141). 

A day or two later, a decree was published requiring all foreigners 
to register with the police and appellant did so at his father’s estate of¬ 
fice, which had certain police functions (JA 141). He tried to register 
as a British subject only, but was told by the prefect that as his father 
was a German, he was a German also (JA 141; Def. Ex. 2, JA 64). 

He then realized he was in for difficulties, that it would not be easy 
for him to get out of the country, and that he was going to be treated as 
a German by the Germans (JA 141). In considering what to do, he event¬ 
ually hit upon the idea of engaging in post graduate studies in Germany 
(JA 141). He told the prefect that he was intending to go to Berlin and 
the prefect instructed the local police to register appellant as German and 
English and to let the Berlin authorities straighten the matter out (JA 141). 
This was done and he was given a registration form at Blumenow showing 
his nationality as English and German (JA 141, 147). 

On about September 17, 1939, appellant went to Berlin and moved 
into his stepmother’s apartment, where he lived for the rest of his en¬ 
forced stay in Germany (JA 141, 144). 

After his arrival in Berlin, appellant registered with the police as 
a British national (JA 147). However, he was put down as English and 
German (JA 147, 152, 155). With the exception of one of the forms re¬ 
lating to his first semester at the Technical University in Berlin, all 
registration papers thereafter showed his nationality as German and 
British (JA 155). 

At the police station, he handed over his British passport and his 
papers were sent to the Army (JA 147). Thereafter, he was summoned 
before the draft board for examination. He told the draft officials he was 
a British national and insisted that his British nationality be noted (JA 
147). He categorically refused to serve in the German Army, including 
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non-front service in the Flak (anti-aircraft), and his papers were there¬ 
upon sent to the German High Command for decision (JA 147). 

During this period, appellant initiated arrangements to enter the 
Technical University in Berlin. After obtaining his Cambridge creden¬ 
tials through friends in Holland and engaging in three months of practi¬ 
cal work, he finally entered the University in January, 1940, being en¬ 
rolled under the nationality of German Reich and Great Britain (Def. 

Ex. 5, JA 79; JA 142, 153). At every term, forms had to be filled out 
and on the form relating to the first semester, appellant by oversight 
failed to include his British nationality (JA 153). 

In December, 1939, while his draft status was still pending, appel¬ 
lant was summoned by the police and directed to bring along papers trac¬ 
ing his ancestry to his grandparents (JA 147, 190; PI. Ex. 18, JA 55). 

He realized his situation was now even more dangerous. His mother had 
been able to conceal her Jewish ancestry by her change in name, but her 
birth certificate, showing her German-Jewish name of Schlesinger, would, 
if produced, have revealed the fact (JA 147-149). His father gave appel¬ 
lant the father's family tree dating back to the 16th century. Armed with 
this, appellant told the police his mother was born in England and that 
he could not produce any documents from England on account of the war 
(JA 149). Proof of Aryan descent was thus avoided throughout the war 
(JA 150). 

Beginning early in 1940, appellant was summoned to the Gestapo 
four or five times and questioned closely. He was told that the Gestapo 
was satisfied that he was a German citizen because his father was Ger¬ 
man and that he must consider himself a German citizen. Appellant in¬ 
sisted he was British, that there were no documents showing him to be 
German—not even registry of his birth, which he understood was a re¬ 
quirement of German law. The Gestapo nevertheless stated they were 
going to advise the German High Command that he was a German citizen 
(JA 150; Def. Ex. 2, JA 65). He asked to be interned as a British sub¬ 
ject, but was told that he was a German subject and that the only intern¬ 
ment camp for him would be Sachsenhausen, a notorious concentration 


camp (JA 150; Def. Ex. 2, JA 66). The alternatives to this, the Ges¬ 
tapo said, were to join the German Army or find a position which would 
keep him deferred (JA 150; Def. Ex. 2, JA 64). 

After being interrogated by the Gestapo, appellant decided to try 
to leave Germany by sneaking across the border into Italy, but had to 
abandon the attempt because he was never left alone (JA 151, Def. Ex. 

2, JA 64, 66; Def. Ex. 3, JA 72, 73). He returned to Berlin, appealed 
for assistance to the American Embassy which was serving as protecting 
power, but was told that they could not help an alleged dual national (JA 
151; Def. Ex. 3, JA 72, 73). 

In the spring of 1940, appellant received his Wehrpass [Military 
Service Record Book] (JA 189). This document recites appellants citi¬ 
zenship as German Reich and British, contains the notation (on page 5) 
’’Examined and registered for service as draftee” and the Decision ’’Fit 
for Active Service, Replacement Reserves I” (PL Ex. 17, JA 54-55). 

He was told by the draft board that the High Command had decided he 
was eligible for the draft and that he would be drafted in the near future 
(JA 152). 

Appellant was now faced with the alternatives mentioned by the Ges¬ 
tapo. Under no circumstances would he fight against England. On the 
other hand concentration camp meant not only his own destruction, but 
would endanger the lives of his entire family. He decided that the only 
course that he could pursue was to find employment which would keep 
him out of the army (JA 150, 152, 197; Def. Ex. 2, JA 64, 67). 

Friends suggested the Rtmdfunk, the Government Broadcasting Sys¬ 
tem, which was looking for speakers for their English language broad¬ 
casts. However, he considered this a last resort and applied for and ob¬ 
tained a post at the Letter Censors Office, reading patents (Def. Ex. 2, 

JA 64, 67; JA 152). This employment lasted less than a month, appel¬ 
lant being discharged for reasons of national security (Def. Ex. 2, JA 
64, 67, 68; PI. Ex. 19-20, JA 56-57; JA 152, 191). 


A few days later, appellant received a draft notice. He purposely 
reported late and was sent back, as the comple ment had been filled be¬ 
fore his arrival (JA 152). 

After that there was no alternative to applying for work at the Rund- 
funk. He had, in the interval, found out the difference between the de¬ 
partment broadcasting to England and that broadcasting to overseas on 
short wave. He figured that little, or in any case, less damage would 
be caused by the short wave broadcasts and he applied for work in that 
department (JA 152). He went to work in the overseas short wave broad¬ 
casting department around August 1, 1940, as a programme announcer 
(JA 155). His value to the German Broadcasting Company was the fact 
that he knew and spoke English (JA 160). 

At first, he only worked three or four times a week. Later, he 
was told that he would have to work six times a week. Upon his refusal 

Sc 

to dq n he received a second draft notice. Through the intervention of his 
supervisor, he was deferred but appellant thereafter had to work six days 
a week which necessitated quitting the Technical University (JA 156-159; 
Def. Ex. 6(a), JA 80, 81; Def. Ex. 2, JA 64, 68). 

In 1941, after appellant had been working for the Rundfunk for a 
number of months, he was again summoned to appear before the Gestapo 
(PI. Ex. 21, JA 57; JA 191). At that time his situation was even more 
dangerous, as since the spring of 1941, and thereafter throughout the war, 
appellant had been sheltering in his apartment a Jewess who officially had 
to be non-existent (JA 112, 122; Def. Ex. 2, JA 70; Def. Ex. 3, JA 74). 

He was interrogated over a period of several weeks. In the course of these 
interrogatories, the Gestapo outlined all of his movements since January, 

1940. They mentioned his visit to the American consulate in 1940 and 
warned him against visiting it again. He was accused of many things, 
particularly that he was always insisting that he was British. He was re¬ 
leased with a strict warning and the strict order to consider himself Ger¬ 
man and not English in the future (JA 191; Def. Ex. 2, JA 64, 70). 

Appellant continued as a program announcer until September, 1942. 
He also read news items in English which were not prepared by him and 


were beamed to New Zealand, Australia and Africa (Def. Ex. 4, JA 75, 

76; Def. Ex. 6(a), JA 80, 81). In September, 1942, he was relieved of 
his announcing duties to produce a half-hour entertainment program spon¬ 
sored by the Foreign Office (JA 160; Def. Ex. 4, JA 75, 76). It consisted 
mostly of dance music with a few sketches and had no propaganda in it (JA 
161). He produced this program until the end of the war and also read 
prisoner-of-war messages previously prepared by others (JA 163). 

At the end of 1943, he was ordered to read the news to Africa twice 
a week. Early the following year, the order was extended to four times 
a week, but appellant refused. This was considered a serious case of sab¬ 
otage of the war effort (Def. Ex. 2, JA 64, 69; PI. Ex. 25, JA 59, 60). 

He narrowly avoided military service by the fact that English speaking 
participants were badly required in a new entertainment program. He was 
an actor on this program until it was discontinued in March, 1945 (Def. 

Ex. 2, JA 64, 69; Def. Ex. 4, JA 75, 76). He was then told he was re¬ 
leased; but at that time a speaker was needed to read news bulletins once 
a day over station Bremen, as an emergency measure in the event of the 
interruption of cable service between Bremen and Hamburg; and he re¬ 
mained on a standby basis without having to read the news (Def. Ex. 2, JA 
64, 70, 71). In the second week of April, 1945, appellant was transferred 
to Hamburg, but when, on his arrival, he found that William Joyce was in 
charge and that he was supposed to read news to England, he returned to 
Berlin immediately and went into hiding until the end of the war (Def. Ex. 

2, JA 64, 70; JA 163). 

He had no contract with the Rundfunk and was paid on a piecework 
basis (JA 156). His earnings reached a peak of about 2,000 Reichsmarks 
a month in 1944, of which about 70% was paid out in income and bachelor 
taxes (Def. Ex. 4, JA 75, 77; JA 162). The scale for actors was higher 
than that of a reader of news items, so when he started acting in plays, 
his compensation was higher (JA 167). 

During the period of his employment by the Rundfunk, appellant en¬ 
deavored to do work which was as innocuous as possible (JA 15^, 163). He 

< 

never took an oath of loyalty to the German Reich (Def. Ex. 6(a), JA 80, 81). 
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He refused to write political commentaries. His attitude was one of con¬ 
stant resistance, active and passive (Def. Ex. 2, JA 64, 68-69). On occa¬ 
sions, he was accused of "politisch unzuverlassig” (political unreliability) 
and he constantly was in danger of being drafted (Def. Ex. 2, JA 64; JA 
170). Whenever he refused to do any type of work, he was threatened with 
release to the Army (JA 166). 

His superiors were Anton Ribitski and Rudolf Boehringer (JA 213). 

Both of these men were interviewed by the appellee’s agents and gave signed 
statements (JA 214). Ribitzki stated that appellant was officially regarded as 
an active opponent of the National Socialist regime and that in consequence, 
his position was a difficult one; that his case was under investigation by the 
Gestapo in 1941 and Ribitzki himself was questioned concerning appellant’s 
person and movements; that appellant constantly was being pressed to in¬ 
troduce political propaganda into his broadcasts, but managed to evade 
this; that for years it was demanded he stop concentrating on entertainment 
programs and other unpolitical programs; that he was accused by the man¬ 
agement and the Propaganda Ministry of sabotage of the German war effort 
by ’’Arbeitsverweigerung” (refusal to work) and that he was in difficulties 
on this account; and that appellant took great pains to remain as unimportant 
as possible (PI. Ex. 25, JA 59). Boehringer confirmed that appellant’s 
services were mainly of a linguistic nature, announcing and reading program 
features in English. He stated that he felt that appellant’s heart was not at 
all in the job; that appellant was very unpopular with the leading executives 
because he was not trusted politically; that on one occasion he was in seri¬ 
ous danger of being drafted; but that Boehringer was finally able to prevent 
this (PI. Ex. 26, JA 60-61). 

Appellee did not offer these men as witnesses. Instead he produced as 
his sole witness, one Cleinow, the manager of the Rundfunk. Cleinow testi¬ 
fied that appellant was employed as an announcer and he also participated in 
several plays, some of which he wrote. He confirmed that appellant broad¬ 
cast chiefly to the Asian Zone, Australia, and the British possessions and 
was a temporary employee not under contract (JA 207). Although he did not 
recall ever telling appellant that he was politically unreliable, he testified 
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that in 1941 after having been absent from work for days or weeks, appel¬ 
lant was called to his office and was told that if appellant ”kept on being 
as unreliable as he was” he would have to fire him (JA 207). The com¬ 
plaint was that he did not keep the working schedule (JA 208). Cleinow 
did not think any questions were raised with him about appellant’s politi¬ 
cal reliability, nor did he recall ever telling appellant that he was politi¬ 
cally unreliable or ever being contacted by the Gestapo about appellant 
(JA 208). But he admitted that he had told one of appellee’s investigators 
that he would not characterize the appellant’s attitude toward his work as 
fully cooperative and that appellant had stayed away from work on several 
occasions, once in 1943 for a period of weeks (JA 212). He also told the 
investigator that since the Rundfunk was always in need of qualified foreign 
language personnel, no steps were taken to dismiss people not attending 
to work assigned to them (JA 213). He agreed that appellant’s failure to 
show up for work could be regarded as sabotage of the German war effort 
(JA 213). He confirmed that Ribitzki was appellant’s supervisor and was 
in a better position to supply more detailed information (PI. Ex. 15, JA 
51, 52). 

After the German surrender, appellant was detained and interrogated 
by the British authorities (JA 170). He was kept in detention for about ten 
days and then released (PI. Ex. 22, JA 58; JA 170, 198). No charges were 
ever brought against him by the British authorities or the authorities of any 
allied country (JA 188, 195). The British Custodian of Enemy Property re¬ 
leased his assets in England (PI. Ex. 23, JA 58). His accounts in Holland 
were freed on March 8, 1949 (Def. Ex. 7, JA 83; JA 178). 

The British Consul came to Berlin in the fall of 1945. Appellant did 
not ask for a passport at that time, because he wanted the woman whom he 
had been sheltering since 1941 to accompany him (JA 171). During the period 
of common peril they had formed a mutual attachment and wanted to marry. 
She did not want to marry as a German national, so they waited in Germany 
for about a year until her Austrian citizenship was restored (Def. Ex. 3, 

JA 72, 74). They were married on the 5th of August, 1946 (JA 171). 
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Shortly thereafter, his wife became pregnant and was M in bad shape”. 
Appellant had no one in England who could give them shelter at that time, 
so they remained in Germany until the baby was born (JA 174). The baby 
was born prematurely in 1947, and a year later, after the mother and 
child gained some strength, they left Germany (Def. Ex. 3, JA 72, 74). 
When he left Germany in 1948, appellant had no intention of returning. 

He did not want to be in Germany and his wife, for obvious reasons, felt 
the same way (JA 197). 

Appellant went to London on July 15, 1948, where he took a furnished 
apartment and was joined by his family (JA 175). He stayed in London about 
two months and then went to Paris to work (JA 176). At first, he was on 
probation and it was his intention that if the position in France did not work 
out, to return to England (JA 177). A month or two after he joined the or¬ 
ganization, his job was made permanent (JA 177, 184). Thereafter, he 
worked in Paris and made his home there until 1954 (JA 176). While mak¬ 
ing his home in Paris, he was in possession of the official residence cards 
issued by the French Government authorizing residence in France (JA 115- 
117; PI. Ex. 14, JA 51). His wife died in France in December, 1952 (JA 
197). 

RESULT OF THE TRIAL 

At the close of appellant’s case and after all the evidence on the ques¬ 
tion of ownership was in, the Trial Court stated its views on the ownership 
phase. The Court ruled that there was a presumption of ownership in ap¬ 
pellant arising by reason of the findings in the vesting order and appellant’s 
admitted control and possession of the securities (JA 201). It then com¬ 
mented on the discrepancies concerning whether the securities were ac¬ 
quired by gift or purchase, but stated that it was not ”too much disturbed” 
by this phase of the case in view of the presumptions in appellant’s favor 
(JA 202). It continued by stating: 

’1 am only concerned with whether or not actu¬ 
ally he was an enemy alien residing in the Ger¬ 
man Reich at that time. And if he was and I 
should find so, then he is out of court. On the 
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other hand, if I should not, then you give him 
the money back, or the bonds back, whatever 
they are . M (JA 202) (Underscoring Supplied) 

Ten days later, on May 23, 1955, the Court filed a memorandum 
opinion in which it made no reference to its ruling on the trial or to its 
reasoning as then expressed and concluded that the vested property was 
not the appellant's (JA 13, 15; 132 F. Supp. 47). 

On the issue of enemy status, the Court agreed that the controlling 
date for determining enemy status is the date of vesting (JA 13, 14). The 
Court also inferentially agreed that on June 26, 1951, the date of vesting, 
appellant was neither resident nor doing business within Germany, nor 
carrying on any activities on behalf of the German Government of any 
agency thereof (JA 13, 14). 

But the Court held that these facts were immaterial and applied a 
novel doctrine, namely, that if appellant at any time after December 7, 

1941, was an "enemy”, he remained an enemy as a matter of law until the 
official termination of the war. The Court held that appellant had been vol¬ 
untarily resident in Germany during the hostilities and had actively partici¬ 
pated in the prosecution of the war against this country; and that the enemy 
status acquired by reason of such residence and activities continued as 
a matter of law notwithstanding the termination of such residence and activ¬ 
ities years before the vesting (JA 13, 15). 

Findings were entered that appellant had failed to prove by satisfac¬ 
tory evidence that he acquired legal or beneficial ownership of the vested 
property prior to the vesting; that no gift or transfer to the appellant was 
ever effected; that appellant was voluntarily resident in Germany from 
July, 1939, to April, 1948; that appellant was a voluntary employee of the 
Rundfunk from July, 1940, until April, 1945 (JA 20-21). Conclusions of 
Law were entered that appellant had failed to sustain the burden of proof 
that he was the owner of the property immediately prior to vesting; that 
appellant is an enemy by reason of residence within Germany after De¬ 
cember 11, 1941; that appellant is an enemy by reason of activities in 
aiding the enemy in furtherance of its war efforts which constitute enemy 
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taint; that appellant by applying for employment with and working for the 
Rundfunk was an officer, official, or agent of the German Government 
and is an enemy; and that the enemy status thus acquired by appellant was 
not altered by his subsequent change of occupation or abode (JA 21-22). 

Judgment was entered on June 16, 1955, dismissing appellant’s com¬ 
plaint (JA 22-23). 

SUBSEQUENT PROCEEDINGS 

Although the docket entry recites that notice of entry of judgment 
was mailed by the Clerk (JA 31), no notice was in fact received by coun¬ 
sel for either party. Counsel for appellee did not become aware that judg¬ 
ment had been entered until after the ten-day period for making motions 
had expired (JA 25-26). Appellant thereupon moved under Rule 60(b) to set 
aside the judgment (JA 23). The trial court was on vacation and this motion 
was not heard within the sixty-day period that an appeal could be taken. 

After the filing of the appeal, the Trial Court heard oral arguments. 
Thereafter, the Court filed a "Memorandum to the Clerk” in which it con¬ 
firmed its ruling at the trial that the findings in the vesting order and ap¬ 
pellant’s possession and control of the securities carried with it a presump¬ 
tion of ownership (JA 32-33; 135 F. Supp. 117). 

The Court then considered the effect of the alleged conflict between 
appellant’s testimony at the trial and his statement of claim and concluded 
that although there was a strong suspicion that title was never in appellant, 
nevertheless in the light of the decision of this Court in Wolfgang v. Bur ¬ 
rows , 86 U.S. App. D. C. 340, 181 F. 2d 630, "there is no doubt that even 
strong suspicion did not warrant the conclusion the Court drew, looking 
at it as it does now in the cold light of retrospection" (JA 33). The Court 
continued: 

"The Court in the circumstances still feels that the 
evidential divergence was of a material and highly 
damaging character. Whether or not this evidence 
was sufficiently strong and relevant so as to force 
upon a reasonable mind the conclusion which was 
drawn, the Court is now prepared to resolve that 
aspect of the matter in favor of the plaintiff. " 

(JA 33). 
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The Court, however, denied appellant’s motion to set aside the judg¬ 
ment and for a new trial because the issue of title was TT of little moment 
in the case” and not ’’material or relevant, in the strict sense”, in view 
of the Court’s holding that appellant was an enemy and thus disqualified 
from recovery (JA 33). 

Appellant thereafter moved in this Court that the record be remanded 
with leave to the Trial Court to modify its findings of fact and conclusions 
of law with respect to the question of title so as to conform with its opin¬ 
ion in the Memorandum to the Clerk. The motion to remand was denied. 

STATEMENT OF POINTS 

1. In concluding that appellant had failed to prove ownership of the 
vested securities, the Court below erred: 

(a) In failing to give due effect to the presumption of ownership 
arising from appellant’s admitted possession and control of 
the securities, as well as from the findings in appellee’s 
own vesting order, which had not been countervailed by any 
evidence. 

(b) In that its findings disregarded appellant’s uncontradicted, 
positive and corroborated testimony that he was the sole 
legal and beneficial owner of the vested securities immed¬ 
iately prior to the vesting and are based solely upon suspi¬ 
cion and conjecture. 

2. The findings of the lower court that appellant was voluntarily res¬ 
ident within Germany from July, 1939, to April, 1948, and was a voluntary 
employee of the German Broadcasting System (Rundfunk) from July, 1940, 
to April, 1945, are clearly erroneous in that they are contrary to the un¬ 
contradicted, positive and corroborated testimony. 

3. The Court below erred in failing to hold that enemy status on the 
date of vesting must be based on residence and activities as of that date 
and cannot be based upon residence and activities which terminated over 
three years before the date of vesting. The conclusion of the Court that 
appellant was an enemy on the date of vesting because of past residence 
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and activities is clearly erroneous. When such activities and residence 
ceased, any enemy status which might have been acquired by reason 
thereof also ceased. 

4. The testimony in this case in favor of appellant being uncontra¬ 
dicted, positive, corroborated, and not inherently improbable, the judg¬ 
ment dismissing appellant's complaint is clearly erroneous and the case 
should be remanded with directions to vacate the present judgment and 
enter judgment in favor of appellant. 

5. In any event, the judgment should be set aside and a new trial 
granted in the interests of justice. 

STATUTES AND TREATIES INVOLVED 

The Statute involved is the Trading with the Enemy Act, as amended, 
50 U. S. C., War and National Defense Appendix, Section 1 et seq. The 
full text of the relevant sections are set out in an appendix to this brief. 

Also involved is the Convention between the United States and Great 
Britain on Tenure and Disposition of Real and Personal Property, signed 
at Washington on March 2, 1889 ( 31 Stat., 1939). Article n of this Con¬ 
vention is also set out in the appendix to this brief. 

SUMMARY OF ARGUMENT 
I 

Under Section 9(a) of the Trading with the Enemy Act, as amended, 
any person not an enemy or ally of an enemy has a judicial remedy for the 
recovery of his interest in property vested by the Attorney General as 
Alien Property Custodian. The relevant date for determining ownership 
of the vested property and non-enemy status is the date of vesting. 

n 

Appellant established a prima facie case of ownership when the vest¬ 
ing order was introduced into evidence. This vesting order contained a 
finding that appellant owned or controlled the securities vested. In view 
of this finding, it became the duty of the appellee to come forward with 
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evidence establishing that his own determination was erroneous. No evi¬ 
dence countervailing the finding having been introduced, the burden rest¬ 
ing upon appellant to establish ownership was fully satisfied. 

At the date of vesting and continuously since 1937 the securities were 
being held by a Dutch bank for appellants account and at his risk. The re¬ 
lationship between the bank and the appellant was that of bailee and bailor 
and the securities were constructively in appellants possession. Under 
these circumstances, the presumption arises that appellant was the owner 
of the securities. No evidence was presented countervailing the presump¬ 
tion. The lower court was therefore bound to enter findings on ownership 
in appellants favor. 

Moreover, appellant testified without conflict that he was the sole 
legal and beneficial owner of the vested securities since 1934. His testi¬ 
mony being uncontradicted and supported by documentary evidence, the 
lower court erred in disregarding the evidence and its findings and judg¬ 
ment must therefore be set aside in accordance with this Court T s decision 
in Stone v. Stone, 78 U. S„ App. D. C. 5, 136 F. 2d 761. 

The alleged variance between appellants testimony on the trial and 
his statement of claim concerning the date and manner of acquiring owner¬ 
ship does not rebut appellants positive testimony concerning the fact of 
ownership. Nor does it constitute substantial evidence countervailing the 
presumptions of ownership arising from the findings in appellee’s own 
vesting order and from appellants admitted ownership of the account and 
possession and control of the securities. Wolfgang v. Burrows , 86 U. S. 
App. D. C. 340, 181 F. 2d 630. 

m 

On the date of vesting, and for over three years prior thereto, ap¬ 
pellant was neither resident nor doing business within Germany, nor carry¬ 
ing on any activities for the German Government or any agency thereof. 

He therefore was not an enemy on the date of vesting within the meaning 
of the Trading with the Enemy Act, as amended, and is quali f ied to re¬ 
cover the vested securities. 
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The novel doctrine applied by the court below—that enemy status 
once acquired after the outbreak of war continues until the official term¬ 
ination of the war—has no warrant in the law. The status of enemy, both 
under the common law and the Trading with the Enemy Act, is a temporary 
and transitory one. Assuming, arguendo , that appellant had been resident 
within Germany after the outbreak of war and that his activities in Germany 
made him in law a then agent of the German Government, any status of 
enemy that he may have thus acquired was shed when he permanently left 
Germany and ceased his activites there. It is undisputed that appellant 
quit working for the Rundfunk in April, 1945, and permanently left Ger¬ 
many in 1948. Thus, even assuming that enemy status had previously at¬ 
tached to him, it had disappeared over three years before his property was 
vested. 

Any holding that the Trading with the Enemy Act, as amended in 1941, 
prevents recovery by a British subject who had severed all connections with 
Germany years prior to the vesting would do violence to the Convention be¬ 
tween the United States and Great Britain relating to the Tenure and Dispo¬ 
sition of Real Property. 

The Court below should therefore have held that on the date of vest¬ 
ing and at all times subsequent thereto appellant was not an enemy. 

IV 

Moreover, the findings of the Court on residence and employment 
are clearly erroneous. Appellant’s testimony that he had gone to Germany 
for a short vacation and was caught there by the outbreak of war is not only 
without conflict, but is corroborated by the documentary evidence. Like¬ 
wise, without conflict is his testimony that because of his father’s German 
nationality, he was treated by the German authorities as a German national 
and that he secured employment with the Rundfunk in order to escape being 
drafted into the Germany army. The only alternatives to military service 
were the concentration camp or draft deferment by reason of essential 
services. Refusal to serve in the German Army and failure to secure draft 
deferment would inevitably disclose the non-Aryan origin of appellant and 
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of his mother and brothers and sister and result in serious punishment, 
if not death. He had no real choice and his employment cannot be held 

to have been voluntary. See Soccodato v. Dulles , _U. S. App. D. C. , 

226 F. 2d 243 and cases cited therein. The Court below erred in dis¬ 
regarding the uncontradicted testimony on these points and its findings 
must be set aside. 

There being no conflict in the testimony, the case should be re¬ 
manded with directions to set aside the judgment and to enter judgment 
in favor of appellant. At the very least, a new trial should be granted 
because of the errors committed and in the interests of justice. 

ARGUMENT 

I 

INTRODUCTORY 

Under Section 9(a) of the Trading with the Enemy Act, as amended, 
a non-enemy may recover by action in the District Court his interest in 
property vested by the Attorney General as enemy-owned. Stoehr v. Wal ¬ 
lace , 255 U.S. 239; Clark v. Uebersee Finanz-Korporation , 332 U.S. 480; 
Guessefeldt v. McGrath , 342 U. S. 308; McGrath v. Zander , 85 U. S. App. 
D. C. 334, 177 F. 2d 649. 

There is a settled line of adjudication that the controlling date in such 
a suit is the date of vesting . 6 

Thus, the date of vesting is the pivotal date for determining owner¬ 
ship. Von Wedell v. Clark, D. C. N. J., 1949, 84 F. Supp. 299, 300, aff. 
VonWedellv. McGrath , C.A. 3d, 180 F. 2d 716, cert. den. 340 U.S. 816; 

£ 

Indeed, this test was recognized in the prize of law of the United States. Cf. The Venus , 8 Cranch 
(12 U. S.) 253, 286, where the Court stressed that the hostile character of the property at the time of 
capture establishes the legality of the capture. See also The Francis . 8 Cranch (12 U. S.) 363. It also 
was applied after World War I, Application of Miller . 288 F. 760; Wirth v. Wirth . 286 F. 289; Miller 
v. Sinjen . 289 F. 388: Lange v. Wingrave. 295 F. 565, Buddeberg v. Sutherland . 56 App. D. C. 367, 

15 F. 2d 605; Vowinckel v. First Federal Trust Company , 15 F. 2d 872. 
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Feller v. McGrath, W. D. Pa., 1952, 106 F. Supp. 147, aff. C.A. 3d, 

201 F. 2d 670, cert. den. 346 U. S. 831; Uebersee Finanz-Korporation v . 
Clark , D. C. D. C., 1949, 82 F. Supp. 602, Aff. 89U.S. App. D. C. 

167, 196 F. 2d 557, aff. 343 U. S. 205. See also Clark v. Uebersee- 
Finanz-Korporation , 332 U. S. 480, where the Supreme: Court upheld a 
complaint which alleged ownership and freedom from enemy status on the 
date of vesting and at all times thereafter . 

And there are numerous decisions dealing with vestings in World 
War II which apply the date of vesting as the material date for determin¬ 
ing the non-enemy status of the plaintiff. 

In Guessefeldt v. McGrath, D. C. D. C., 1950, 89 F. Supp. 344, aff. 

88 U. S. App. D. C. 383, 191 F. 2d 639, rev. on other grounds, 342 U. S. 

308, the issue was stated by the trial court as follows: 

T, The question presented then is whether the plain - 
tiff was an enemy, an ally of an enemy, or a na¬ 
tional of an enemy country at the time these vest ¬ 
ing orders were issued . ” (p. 346) (Underscoring 
Supplied) 

In Feyerabendv. McGrath , 1951, 89 U. S. App. D. C. 33, 189 F. 2d 
694, it was implicit in this court’s decision that the date of vesting is the 
crucial date for determining enemy status. In that case, the plaintiff had 
resided continuously in Germany since 1904. The property was vested 
in 1947 and 1948. At the time of vesting, the plaintiff was residing in 
Bavaria. She contended that she was not an enemy at the time of vesting 
because of the occupation of Bavaria by the American armed forces. The 
court, recognizing that the date of vesting was the material date, found it 
necessary to determine the status of Bavaria on the date of vesting and 
held that Bavaria, notwithstanding the American occupation, continued to 
be enemy territory. Had not the date of vesting been the decisive date, 
this court would have found it unnecessary to consider the status of Ba¬ 
varia as the plaintiff concededly had resided in Germany after the outbreak 
of the war. 

In Nagano v. Brownell, 1954, C. A., 7th, 212 F. 2d 262, a case in¬ 
volving the status of a Japanese citizen who had returned to the United 


States the Attorney General, the appellee here, made it clear that he re¬ 
garded the date of vesting as being the material date for determining 
enemy status. The Court stated the Attorney General’s position as follows: 

M 0n appeal, the Alien Property Custodian urges 
that, on the undisputed facts, plaintiff was ’resi¬ 
dent within’ Japan at the time the assets were 
seized and therefore ineligible to recover them. ” 

(P. 262) (Underscoring Supplied) 

Among other decisions adopting the date of vesting as the decisive 
date for determining enemy status are Jinshav. McGrath, 1950, D. C. 
Hawaii, 90 F. Supp. 892, 896; Akata v. Brownell , 1954, D. C. Hawaii, 

125 F. Supp. 6, 8; Rudenberg v. Clark, 1947, D. C. Mass., 72 F. Supp. 
381. 7 

Indeed, the Court below recognized that the controlling date for 
determining enemy status is the date of vesting and adopted this test. 

The Court below stated: 

”* * * the next question is whether or not he was 
an enemy alien (sic) within the terms of the Act 
on June 26, 1951, * * *” (JA 14). 

The questions presented on this appeal must therefore be considered 
in the light of the applicable law, namely: 

Appellant is entitled to recover the securities vested by the appellee, 
if he has established: 

(a) That at the time of the vesting , he was the sole legal and bene¬ 
ficial owner of the securities vested by the appellee; and 

(b) That at the date of vesting and at all times subsequent thereto, 
he was not an enemy or ally of an enemy. 


7 Sarthou v. Clark , 1948, D. C. Cal., 78 F. Supp. 139, does not run counter to this principle. The 
specific question whether the deceased owner had terminated his activities prior to the vesting and if 
so his right to recovery, was neither briefed by the parties nor decided by the Court. 
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n 


THE TRIAL COURT ERRED IN FAILING 
TO FIND THAT THE APPELLANT WAS 
THE SOLE LEGAL AND BENEFICIAL 
OWNER OF THE VESTED SECURITIES 
AT THE TIME OF THE VESTING. 


A 


THE PRESUMPTION OF OWNERSHIP ARISING FROM THE FINDINGS IN 
APPELLEE’S OWN VESTING ORDER AND FROM APPELLEE’S OWN VEST¬ 
ING ORDER AND FROM APPELLANT’S POSSESSION AND CONTROL OF 
THE SECURITIES REQUIRED THE COURT TO FIND THAT APPELLANT 
HAD ESTABLISHED HIS TITLE TO THE VESTED SECURITIES. 


The securities were vested by appellee pursuant to a finding that 
they were "owned or controlled by, payable or deliverable to, held on 
behalf of or on account of, or owing to, or which is evidence of owner¬ 
ship or control by” the appellant (Statement of Case, supra 2). 

On 

these facts, the Court ruled at the trial that there was a pre¬ 
sumption of ownership arising from the findings in the vesting order 
(JA 201-202). In his "Memorandum to the Clerk" (JA 32), the Trial 
Court confirmed this ruling when he stated: 

"By the act of seizure, the Government regarded 
the plaintiff certainly as in possession of the bonds 
in question. So he starts out with that presumption 
operating in his favor. * * * He starts out, as has 
been said, with the ostensible fact of possession es¬ 
tablished and the strong inference to be drawn from 
that fact is that he had title. " 

The Court clearly was correct in this holding. Section 7(c) of 
the Trading with the Enemy Act requires that a determination, based 
upon a preliminary investigation, that the property is owned by, or 
belongs to, or is held for, by, on account, or on behalf of, or for the 
benefit of an enemy must be made before vesting. The vesting order 
in this case recites specifically that such an investigation and deter¬ 
mination was made. Where, as here, the accuracy of the findings 
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in a vesting order as to ownership is contested not by the claimant but 
by the Attorney General—the veiy person who made the required inves¬ 
tigation and determination and who issued the vesting order—proper 
regard for sound judicial procedure demands that he produce evidence 
that his previous finding was erroneous. In the absence of such evi¬ 
dence, the claimant should be held as a matter of law to have satisfied 
the burden of establishing ownership. 

Indeed, in administrative proceedings, the appellee by his own 
regulations has recognized the inherent propriety of the position ad¬ 
vanced here. Section 504.12 (g) of the Regulations of the Office of 
Alien Property, Department of Justice (Chap. 8, Part 501, Sec. 504.12 
(g) C. F. R.) provides as follows: 

”A presumption of the accuracy and the validity 
of the findings in a vesting order as to ownership 
of the property immediately prior to the vesting 
shall be operative in all claims. Such findings 
shall be deemed accurate and valid unless con¬ 
tested or put in issue by a party, in which event 
such party shall have the burden of proving his 
allegations as to ownership of the property in¬ 
volved immediately prior to vesting. " 

We do not suggest that the Attorney General is bound by his de¬ 
termination of ownership or is estopped from showing it to be errone¬ 
ous. Nor do we propose that he should have the ultimate burden of es¬ 
tablishing that the claimant is not the true owner of the securities vested. 
But we do maintain that if the Attorney General chooses to place into 
issue the accuracy of his own determination made "after investigation", 
he should be required to produce evidence countervailing the prima 

g 

facie case established by his own findings. 


® A similar situation arises when the Government issues a certificate of U. S. citizenship and then 
subsequently seeks to deport the holder as an excludable alien. There it has been repeatedly held 
that the certificate itself establishes a prima facie case of citizenship and shifts to the Government 
the duty to go forward with the evidence. Wong Kam Chong v. United States (9th Cir.), Ill F. 2d 
707; Lau Hu Yuen v. United States (9th Cir.), 85 F. 2d 327; Lee Choy v. United States (9th Cir.) 
49 F. 2d 24; Lum Man Shing v. United States (9th Cir.) 29 F. 2d 500. 


This case appears to be one of first impression on this point. We 
have been unable to find any decision under the Trading with the Enemy 
Act dealing with the effect to be given findings challenged, not by the 
claimant, but by the person who made the findings. The Act is silent 
on this point. The Supreme Court has spoken in Stoehr v. Wallace , 255 
U. S. 239, 246, that in a suit against the Custodian to recover vested prop¬ 
erty, the claimant is "unembarrassed by the precedent executive deter¬ 
mination", but has not ruled on the converse situation. The only one who 
has spoken is the Attorney General himself in his own regulations deal¬ 
ing with procedures before his own hearing examiners. The Attorney 
General has promulgated a sound rule. It should be followed by the Courts. 

In this case, appellant did not rely solely upon the findings in the 
vesting order. He introduced documentary evidence that the securities 
were being held in New York for a Dutch bank in an account specifically 
designated "First Sub-account Clients Stock". The Dutch bank in turn 
admittedly from 1937 to the date of vesting was holding these securities 
for the account of appellant and at his risk. (Statement of Case, 3-4) 

The account being in appellant’s name, the presumption arises that the 
securities deposited in the account belong to appellant. Michie, Banks 
and Banking , Permanent Ed., Vol. 5B, Sec. 368(b), p. 334; Michie, 
supra, Vol. 5B, Sec. 370(c), P. 366; Zollman, The Law of Banks and 
Banking , Vol. 5, Sec. 3198, p. 222. 

Moreover, the relationship between the appellant and the Dutch bank 
was that of bailor and bailee and the general property rights and the pos¬ 
session remained in the appellant. Michie, supra, Vol. 5B, Sec. 328, 
p. 321; Sec. 337, p. 254; 6 Am. Jur., Bailments, Sec. 89, p. 240. As 
Judge Parker stated in Mar chant v. Summers, 1935, C.A. 4th, 79 F. 2d 
877, 879: 

"It is well settled, of course, that where a bank 
takes bonds of a customer as security or for safe¬ 
keeping, the relationship established is that of 
bailor and bailee. ” 
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1 


Cf. Tuckerman v. Mearns, 49 App. D. C. 153, 262 Fed. 607, where this 

Court defined the relationship between a customer and a broker with 

* 

whom a securities account was maintained as that of bailor and bailee 
and held that the property rights were in the customer. See also, Brad ¬ 
ford v. Chase National Bank , S. D. N. Y., 24 F. Supp. 28, aff. 105 F. 2d 
1001, aff. 309 U.S. 632. 

The bonds being in appellant’s possession and under his control, the 
law presumes that plaintiff was the owner. 20 Am. Jur., Evidence , Sec. 
237, p. 233; Wigmore's Code of Evidence , Third Ed. (1942), Title HI, 
Rule 238, Art 17. 

The presumption of ownership arising from these facts is an im¬ 
portant one. Substantial countervailing evidence must be presented to 
overcome the presumption. This Court in Wolfgang v. Burrows, 86 U. S. 
App. D. C. 340, 181 F. 2d 630, cert. den. 340 U. S. 826, pointed out in 
no uncertain terms the significance of presumptions of this character: 

’’But the presumption of ownership was in favor of 
the appellee, and we cannot allow presumptions to 
be overturned by suspicions. They must be counter¬ 
vailed by substantial evidence. Stone v. Stone, 1943, 

78 U.S. App. D. C. 5, 7, 136 F. 2d 761, 763. The 
countervailing evidence must, if believed by the trier 
of the fact issues, establish facts from which reason¬ 
able minds can draw but one inference. Falstaff Brew ¬ 
ing Corp. v. Thompson , 8 Cir., 1939, 101 F. 2d 301, 

304, certiorari denied, 307 U. S. 631, 59 S. Ct. 834, 

83 L. ed. 1514.” 

In the Falstaff Brewing Corp. case, cited favorably by the court, 
it was stated: (loc. cit) 

"It is only when uncontradicted proof clearly and dis¬ 
tinctly establishes a fact so that reasonable minds 
can draw but one inference, that the presumption dis¬ 
appears or is destroyed. ” 

Here the appellee offered not even an iota of evidence to counter¬ 
vail these presumptions. There was not even a scintilla of evidence 
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produced that any person other than the appellant had any interest in 
the securities. 9 Appellee relied solely on suspicions arising from al¬ 
leged discrepancies concerning the date and manner of acquiring owner¬ 
ship (Discussed infra, p. 3 Iff). The Trial Court in its post-judgment 
M Memorandum to the Clerk” (JA 32-33) recognized that its finding that 
appellant had not established ownership was based only upon suspicion 
and in the light of Wolfgang v. Burrows, supra, was erroneous. But 
because this appeal was pending, the Court had no power to vacate the 
finding and substitute findings required by the presumptions in appel¬ 
lants favor. The finding thus remained of record notwithstanding the 
conclusion of the Trial Court that an error had been committed. A 
finding in appellants favor on the question of ownership accordingly is 
required. 


B 

THE TRIAL COURT ERRED IN DISREGARDING APPELLANT’S UN¬ 
CONTRADICTED EVIDENCE CONCERNING THE FACT OF OWNER- 
SHP. 

There is yet another reason why the Court erred in its findings on 
ownership. Appellant testified positively, explicitly, and categorically 
that he was the sole legal and beneficial owner of the securities immedi¬ 
ately prior to the date of vesting and continuously since 1934. This testi¬ 
mony was uncontradicted and the lower Court was not at liberty to dis¬ 
regard it. As was said by this Court in Stone v. Stone, 78 U. S. App. 

D. C. 5, 136 F. 2d 761; 764: 

T, In this case there was positive testimony, un¬ 
contradicted, and not inherently improbable. 

Neither a jury, nor a judge is at liberty to dis¬ 
regard such evidence. M 


In view of the reports received by the appellee from the Netherlands Government, and his failure to 
introduce any evidence countervailing the documentary evidence submitted by appellant, it may be 
inferred that the material obtained from the Netherlands Government Corroborated the documentary 
evidence. (See Statement of Case 5, 6) 
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In George v. Capital Traction Company , 54 App. D. C. 144, 147, 

295 Fed. 965, 968, this Court stated: 

M * * * where the testimony is all one way, and 
is not immaterial, irrelevant, improbable, in¬ 
consistent, contradicted, or discredited, such 
testimony cannot be disregarded or ignored by 
judge or jury, and if one or the other makes a 
finding which is contrary to such evidence, or 
which is not supported by it, an error results, 
for which the verdict or decision, if reviewable, 
must be set aside. To hold otherwise wouldvest 
triers of the fact in cases subject to review with 
authority to disregard the rules of evidence which 
safeguard the liberty and estate of the citizen. 

Kelly v. Jackson , 6 Pet. 622, 631, 8 L. Ed. 523. " 

Appellant’s testimony on the fact of ownership met all the require¬ 
ments laid down in the George case. The only variance that appellant 
could point to is that set forth in the Statement of The Case, supra, p. 

4-5. We submit that appellant satisfactorily established that there was 
no real variance between his testimony on the trial that he had acquired 
the securities in 1934 as a gift from his father by way of an advance on 
his inheritance and the statement in the proof of claim, filed preliminary 
to starting action, 10 that he had acquired the securities by ’’purchase” in 
1932. Appellant explained that the proof of claim was prepared by coun- u 
sel in the United States and forwarded to him in France for execution. 

He saw the reference to ’’purchase”, and knew its ordinary meaning but 
assumed that the word was a technical term, a term of art, written by 
his attorney for special purposes. 11 On the variance in dates, he testi¬ 
fied that for some reason the year, 1932, was in his mind, but this could 
not be the date as the securities were transferred to him after he had es¬ 
tablished himself in England. As evidencing the truth of his statement, 


Section 9(a) of the Trading with the Enemy Act provides inter alia , that a claim must be filed before 
suit can be brought. 

H Indeed, the term "purchase" does often have a legal connotation far broader than its ordinary meaning 
of obtaining for a price. In law, it is a term including every mode of acquisition of estate known to 
the law, except that by which an heir on the death of his ancestor becomes substituted in his place as 
owner by operation of law. Bouvier's Law Dictionary , Baldwin's Student Edition, 1004. 
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there was introduced into evidence the report obtained from appellee 1 s 
files made to the Allied Authorities in Germany in 1946 (PI. Ex. 12, 

JA 49). Here, long antedating the vesting, appellant reported his owner¬ 
ship of the securities and that they had been acquired by gift from his 
father. 

But the question whether the property was acquired by gift or pur¬ 
chase is of no significance. What is significant and controlling is that 
the securities were in fact transferred to plaintiffs account and for over 
fifteen years prior to the vesting were continuously in his account and 
in his possession and under his control . Certainly the variance, if it 
may be called that, in his testimony does not give rise to any inference 
that some other person retained any interest in the securities. And the 
appellee offered no proof that anyone else did. 

Indeed, at the trial, while the Courtfe memory of the evidence was 
still fresh, the Court below after a colloquy with counsel for appellee in 
effect ruled that although it was of the view that the statement in the 
proof of claim concerning the date and manner of acquisition was con¬ 
tradictory to appellants trial testimony on these points, the appellant 
had established title (JA 201-202). Yet, ten days later, the Court with¬ 
out referring to its ruling on the trial or indicating in what way its rea¬ 
soning at that time was erroneous filed its memorandum opinion in which 
it held appellant had not established ownership. 

We submit that the Court was right at the trial, was wrong in its 
memorandum opinion and was correct in reversing itself in its ’’Memo¬ 
randum to the Clerk. ” In view of the findings in the vesting order, the 
presumptions of ownership, the positive testimony of appellant as to 
the fact of ownership and the failure of appellee to introduce a scintilla 
of evidence showing title in anyone else, the conclusion is inescapable 
that a mistake was committed and the District Court’s finding on owner¬ 
ship is clearly erroneous. Soccodato v. Dulles , June 30, 1955, _App. 

D. C. , 226 F. 2d 243. 
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AS APPELLANT ON THE DATE OF VESTING 
AND AT ALL TIMES THEREAFTER WAS NOT 
RESIDENT WITHIN GERMANY, DOING BUSI¬ 
NESS WITHIN GERMANY, NOR CARRYING ON 
ANY ACTIVITIES FOR THE GERMAN GOVERN¬ 
MENT, THE COURT BELOW ERRED IN HOLD¬ 
ING THAT HE IS AN ENEMY AND DISQUALIFIED 
FROM RECOVERING HIS VESTED PROPERTY. 

A 


APPELLANT CONCEDEDLY WAS NOT RESIDENT WITHIN GERMANY. DOING BUSI¬ 
NESS WITHIN GERMANY, OR CARRYING ON ANY ACTIVITIES FOR THE GERMAN 
GOVERNMENT AT THE DATE OF VESTING OR AT ANY TIME THEREAFTER. 


At the date of vesting and for almost three jears prior thereto ap¬ 
pellant was living in and was a resident of Paris, France. During this 
period, France was his permanent home and settled place of abode. He 
remained a resident of France until 1954 when he immigrated to the 
United States. Since that time he has been residing in the United States. 
On the date of vesting and at all times thereafter he was not doing busi¬ 
ness within Germany. Any activities for any agency of the German Gov¬ 
ernment ceased over six years prior to the date of vesting. These facts 
are not in dispute. Although no express findings on these points were 
made by the court below, they are implicit in Findings No. 6 and 7 (JA 
21), and in the memorandum opinion (JA 13-15). 

B 

ON THE FOREGOING FACTS, THE COURT SHOULD HAVE FOUND ASA 
MATTER OF LAW THAT APPELLANT WAS NOT AN ENEMY ON THE DATE 
OF VESTING AND SHOULD HAVE SUSTAINED APPELLANT’S OBJECTION 
TO ANY TESTIMONY CONCERNING APPELLANT’S RESIDENCE AND AC¬ 
TIVITIES PRIOR TO THAT DATE. 


As on June 26, 1951, the date of vesting, appellant was neither resi¬ 
dent within Germany, doing business within Germany, nor acting as an 
agent of the German Government, he did not on that date fall within the 
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definition of "enemy" as prescribed by Section 2 of the Trading with the 
Enemy Act. The Court therefore should have held, as a matter of law, 
that appellant was not an enemy on the date of vesting and was therefore 
qualified to recover his securities. 

The Court, instead, merely paid lip service to the date of vesting 
test which it had accepted (JA 14), holding that appellant had acquired 
enemy status by reason of residence in Germany prior to 1948 and vol¬ 
untary employment by the Rundfunk until 1945, and that this enemy 
status continued as a matter of law until the official termination of the 
war. The Court therefore determined that appellant was an enemy on 
the date of vesting, notwithstanding that he had permanently severed 
all connections with Germany years before the vesting (JA 15; Conclu¬ 
sions of Law, JA 22). 

In a later portion of this brief, it will be shown that the findings 
of fact entered by the court are not supported by the evidence and are 
clearly erroneous. 

Assuming however, arguendo , that the findings as to residence 
and activities are supported by the evidence, we submit that the novel 
doctrine of permanent enemy status, applied by the lower court, has no 
warrant either under the common law and the law of nations or the Trad¬ 
ing with the Enemy Act, as amended. The status of enemy is a tempo¬ 
rary or transitory one. When appellant permanently left Germany and 
ceased his activities here, he shed any status of enemy that previously 
V may have attached to him. He was restored to his status as a subject 
of an allied country and thereafter his property could not be vested as 
enemy property. 

The historic principle that enemy status acquired by residence in 
enemy territory terminates when such residence ceased was strikingly 
expressed in the leading case of The Venus , 8 Cranch, (12 U. S.) 253, 
280. In that case, the Supreme Court stressed that it was the residence 
at the time of the seizure which was controlling. In discussing enemy 
status acquired by residence, the Court continued: 
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"But this national character which a man ac¬ 
quires by residence, may be thrown off at pleas¬ 
ure, by a return to his native country, or even 
by turning his back on the country in which he 
has resided, on his way to another. To use the 
language of Sir W. Scott, it is an adventitious 
character gained by residence, and which ceases 
by non-residence. It no longer adheres to the 
party from the moment he puts himself in mo¬ 
tion, bona fide , to quit the country sine animo 
revertendi. 3 Rob. 17, 12. The Indian Chief ." 

In United States v. Guillem , 52 U S. (11 How.) 47, 60, the Court 

analyzed the status of a French citizen who was domiciled in Mexico and 

remained there after the outbreak of war between the United States and 

Mexico. During the seige of Vera Cruz, he embarked on a French ship 

which was captured a few hours after sailing. In holding that his property 

which was on the ship must be returned, the court stated: 

"The claimant was a citizen of France who had 
been domiciled in Mexico about three years *** 
and was returning with his family to reside in 
his own country when the capture was made. *** 

The hostile character which his domicil in Mexico 
had impressed upon him and his property had 
therefore been thrown off; and as soon as he sailed 
from Vera Cruz he resumed the character of a 
French citizen and as such was entitled to the rights 
and privileges of a neutral, in regard to his prop ¬ 
erty, as well as his person . *** Indeed, we do not 
understand that the appellants claim to have this 
money condemned upon the ground that it was lia¬ 
ble to be treated as the property of an enemy, on 
account of the previous domicil of Guillem. " (Un¬ 
derscoring supplied) 

Text writers are uniform in agreeing that enemy status acquired by 
residence in enemy territory is shed by removal from enemy territory. 

1 Kent T s Com . 78, Hall, International Law , 7th Ed. 530; Huberich, Trad ¬ 
ing with the Enemy (1918), 55. 

Likewise, the same doctrine applies under the common law and the 
law of nations where enemy status was acquired by reason of service with 
an enemy state. In the leading English case, Sparenburg v. Bannatyne 
(1797) 1 Bos. & P. 163, the question was raised as to the status of a 



German subject who served as a seaman on a Dutch vessel, was cap¬ 
tured, and made a prisoner of war. Holland and England were at war. 
In determining that the property of the seaman could not be seized as 
enemy property after his capture, Ch. J. Eyre stated: 

"It has been contended that if, at the moment of 
capture, he was an alien enemy, that character 
must continue until he ceases to be prisoner of 
war. * * * but a neutral, whether in or out of 
prison, cannot for that reason be an alien en¬ 
emy; he can be alien enemy only with respect 
to what he is doing under a local or temporary 
allegiance to a power at war with us. When the 
allegiance determines, the character determines. 


He can have no fixed character of alien enemy 
who owes no fixed allegiance to our enemy, and 



only in respect to his being in a state of actual 
hostility that he was even for a time an enemy at 


aU. 

"The Commission under which the plaintiff, being 
a German, acted was put to an end by the capture 
of the frigate in which he was. After that time, 
he had no opportunity of continuing in the service 
of the state of Holland; and his temporary charac¬ 
ter of alien enemy ceased and determined with the 
authority under which he acted. " (Underscoring 
Supplied) 

The same principle was involved in U. S. v. Two Thousand Bush ¬ 
els, Fed. Cas. No. 16, 589 cited in U. S. v. The Francis Hatch , Fed. 
Cas. No. 15, 158, where the court held that a vessel which had been 
carrying on forbidden trade with the enemy could not be seized as a 
prize after the trade with the enemy had been discontinued. 

Thus it is clear that under the law as it existed prior to the enact¬ 
ment of the Trading with the Enemy Act, when appellant ceased his em¬ 
ployment with the Rundfunk, left Germany and established a residence 
in France, he shed any status of enemy and his property thereafter could 
not be seized as enemy property. 

The same doctrine applies under the Trading with the Enemy Act, 
as amended. In this connection, it is important to remember that in the 
seizure and retention of enemy property the executive must act within 
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the authority of the Trading with the Enemy Act. Neither the Courts nor 
the Executive have any independent authority to subject any property to 
seizure or retention as enemy property. The authority must come from 
the Congress and the action taken must be within the limits of the author¬ 
ity granted by Congress. 

In Brown v. The United States , 8 Cranch (12 U. S.) 110, the court 
held that British property found in the United States could not be con¬ 
demned as enemy property without a legislative act authorizing its seiz¬ 
ure. Subsequently, in Conrad v. Waples , 96 U.S. 279, 285, the Su¬ 
preme Court, after reiterating the doctrine declared in Brown v. United 
States , supra, issued a clear warning that it is the exclusive prerogative 
of the Congress to determine the categories of persons whose property 
should be seized as enemy owned. After pointing out that the Act there 
under consideration did not authorize a seizure and confiscation for past 
acts, the Court declared that the will of the Congress "furnishes the rule" 
to be followed by the Courts. 

Accordingly, the will of the Congress as expressed in the Trading 
with the Enemy Act "furnishes the rule” by which to determine whether 
on the date of vesting appellant could be treated as an enemy and his prop¬ 
erty seized and confiscated solely because of past acts. 

The legislative history of the Trading with the Enemy Act is barren 

of even a suggestion that Congress intended to deviate from the historic 

rule of the common law that enemy status at the date of vesting cannot be 

predicated on a connection with the enemy which had terminated prior 

to the seizure. To the contrary, it was the expressed purpose of the 

Congress to modify and limit the categories of persons whose property 

could be seized as enemy owned. In House Report No. 85, 65th Cong., 

1st Session, on H.R. 4960, this intention was made clear: 

"To summarize, the purpose of the bill is not 
to create new international rules or practices, 
but to define and mitigate them. 

* * * * * 

"The first modification is found in the definition 
of the word ’enemy'.”. 
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Mr. Warren, the chief drafter of the Act, took pains to point out 
that when a person who had been resident within enemy territory there¬ 
after left enemy territory, he shed his status of enemy. Statement of 
Hon. Charles Warren, Asst. Attorney General, Hearings on H.R. 4960 , 
before Subcommittee of the Senate Committee on Commerce , 65th Cong., 
1st Sess., p. 149. 

Nor is the language of the Act suspectible of an interpretation that 
enemy status may be found on the basis of a connection with the enemy 
which terminated prior to the vesting. In considering the provisions of 
the Act, it must be borne in mind that it authorizes confiscations which 
are not favored in our law. Therefore the provisions of the statute re¬ 
lating to seizure must be strictly construed and the authority to confis¬ 
cate must plainly appear in those provisions. 

Authority to seize the property of enemies is contained in Section 
7(c) of the Act (App. p. 51). Authority was not conferred to seize prop¬ 
erty of persons who at any time after the outbreak of war were enemies. 
To the contrary, the Act speaks in the present. Authority is granted only 
to seize property of persons who at the time of seizure are found to be en¬ 
emies. Thus, Congress adhered to the historic rule that in order for a 
seizure to be valid, the person involved must be an enemy at the time of 
seizure. 

The designation of the classes of persons falling within the term 
"enemy" is contained in Section 2 of the Act. As applied to individuals, 
the Act provides that the word "enemy" shall be deemed to mean: 

(a) Any individual resident within the territory of any nation with 
which the United States is at war. 

(b) Any individual resident outside of the United States and doing 
business within such territory. 

(c) Any officer, official, or agent of a Government with which the 
United States is at war. 

(d) Such other individuals, as may be natives, citizens, or subjects 
of any nation with which the United States is at war, wherever 
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resident or wherever doing business, as the President may by 
proclamation, include within the term ’’enemy". (See App. p.^). 

The definition of enemy is expressed in the present tense. The 
Congress did not provide that an "enemy” should be deemed to include 
individuals who at any time after the outbreak of war resided in enemy 
territory or had been acting for an enemy Government. The Congress 
did not provide that property could be seized as enemy by reason of the 
past residence or activities of the owner. The Congress provided other ¬ 
wise and its will must be obeyed . 

Under the rule established by the Congress, it is necessary to look 
at the residence and activities of the individual at the date of vesting in 
order to determine whether his property may properly be vested and re¬ 
tained as enemy property. Even though the war may not officially be 
over, if an individual no longer resides within enemy territory, and has 
ceased any activities on behalf of the enemy, his status as an enemy un¬ 
der the Act terminates and his property thereafter cannot be seized as 
enemy property. 

The transitory nature of the status of enemy under the Act is strik¬ 
ingly illustrated by the case of Drewry v. Qnassis, 188Misc. 912, 69 
N.Y.S. 2d 850, aff. 272 App. Div. 870, 72 N.Y.S. 2d 262, motion for 
leave to appeal to the New York Court of Appeals denied, 272 App. Div. 
960, 72 N.Y.S. 2d 680. The plaintiff was a French corporation. In an 
earlier action, suit was started on its behalf while France was occupied 
by the Germans. Under such circumstances, the Court held the plain¬ 
tiff to be an enemy and not entitled to access to American Courts ( Drewry 
v. Qnassis , 291 N.Y. 779, 53 N.E. 2d 243). 

After France was liberated, suit was again started. The defendant 
contended that plaintiff’s status as an enemy, once acquired, continued 
until the official end of the war. The Court summarily rejected this con¬ 
tention, saying: 

"Defendant urges that plaintiff having become an 
enemy when the forces of Germany occupied 
France, it continues to be an enemy until the 
war has officially come to an end. * * * * there 




is no provision of the Trading with the Enemy 
Act that any individual or firm which is defined 
as an enemy, because it is a resident of a coun¬ 
try occupied by enemy forces, continues to be 
an enemy until the official end of the war, not¬ 
withstanding the fact that the enemy forces no 
longer occupy the country. " (Id, 188 Misc. 912, 

913, 69 N. Y.So 2d 850, 851) 

The same holding is implicit in the decision of this Court in Feyera - 
bend v. McGrath, 89 U.S. App. D. C. 33, 189 F. 2d 694. In that case, it 
was admitted that plaintiff had been voluntarily residing in Bavaria, Ger¬ 
many, since 1904. Her property was vested in 1947 and 1948. Plaintiff 
contended that she was not an enemy at the time of the vesting, as Bavaria 
at that time was under American occupation and therefore no longer was 
enemy territory. The Court held that Bavaria was still enemy territory 
on the vesting date, but its very consideration of this question on the mer¬ 
its implied that a contrary holding would have entitled plaintiff to return 
of her property. 

In Jinsha v. McGrath (D. C. Hawaii, 1950), 90 F. Supp. 892, the 

property of an Hawaiian eleemosynary corporation was vested in 1948 

on the grounds of enemy ownership and control. The court held that the 

case reduced itself to a question whether on the date of vesting, plaintiff 

was enemy tainted by reason of Japanese control. The Court in ordering 

the return applied the test whether enemy control or ownership existed 

as of the date of vesting, saying: 

"It is my holding that I am not bound by the At¬ 
torney General’s determinations, and there is 
no evidence in the case upon which I could pos¬ 
sibly find or hold as he did that plaintiff was on 
the vesting date, July 18, 1948, 'controlled’ by, 
etc., Japan. All the evidence is to the contrary. 

If ever there was control from Japan, General 
MacArthur cut it off in 1945 long prior to the 
vesting date. ” (Underscoring Supplied) 
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C 

THE 1941 AMENDMENT TO SECTION 5(b) OF THE TRADING WITH THE 
ENEMY ACT DID NOT ESTABLISH A NEW DATE FOR DETERMINING EN¬ 
EMY STATUS . 

In his trial brief below, appellee argued that by reason of the amend¬ 
ment in December, 1941, of Section 5(b) of the Act, 12 as construed in 
Clark v. Uebersee Finanz-Korporation A.G ., 332 U. S. 480, appellant 
was TT enemy tainted" and barred from recovery. The Court held appel¬ 
lant bore enemy taint because of residence and employment by the Rund- 
funk. 

It is true that in Uebersee the Supreme Court held that in order to 
harmonize Section 9(a) and the definitions of enemy in Section 2 of the 
Act with the policy underlying Section 5(b) of the Act as amended in 1941, 
the definitions are to be treated "as merely illustrative, not exclusion¬ 
ary”. But there is nothing in the language and background of that deci- V" 
sion or in the language or legislative history of the. 1941 amendment to 
Section 5(b) which indicates that the historic rule of transitory enemy 
status was being abandoned. That the traditional test of enemy status, 
viz. at the date of vesting, was retained and that enemy taint cannot be 
predicated upon past connections with the enemy is established by the 
Court 1 s egress approval of the sufficiency of the complaint in Uebersee . 
The complaint simply alleged "that at no time at or since the vesting has 
the property in question been owned or controlled, directly or indirectly, 
in whole or in part, by an enemy, ally of an enemy, or national of a desig¬ 
nated enemy country". The court held that this allegation if established 
constituted freedom from enemy taint. 

We submit that if at the date of vesting , the claimant had no con¬ 
nection with the enemy, he is neither an enemy nor enemy tainted. En¬ 
emy status still must be predicated upon residence or acts and activities 

12 

Sec. 301. First War Powers Act, 1941 55 Stat. 838, 50 U.S.C. App. Sec. 5(b). See Appendix, p. 49. 


which are present at the date of the vesting. Neither enemy status nor 
enemy taint canaat be found on the basis of residence which terminated 
and activities which ceased years before the date of vesting. 13 

D 

ANY HOLDING THAT APPELLANT IS DISQUALIFIED FROM RECOV¬ 
ERING HIS SECURITIES WOULD BE IN CONTRAVENTION OF THE 
TREATY BETWEEN THE UNITED STATES AND GREAT BRITAIN. 

The intention to modify or abrogate a treaty is not to be lightly im¬ 
puted to Congress. Pigeon River Improvement, Slide & Boom Company 
v. Charles W. Cox, Limited , 291 U. S. 138, 160. The laws of Congress 
are always to be so construed so as to conform to the provisions of a 
treaty, if it is possible to do so without violence to their language. United 
States v. Forty-three Gallons of Whiskey, etc., 108 U.S. 491, 497. A 
treaty will not be deemed abrogated or modified by a later statute, unless 
such purpose has been clearly expressed by Congress. Cook v. United 
States , 288 U.S. 102, 120. 

Any conclusion that by reason of the amendment to Section 5(b) of 
the Act, appellant is an enemy or enemy tainted because of past residence 
or activities and thus disqualified from recovering his securities would 
do violence to the Convention between the United States and Great Britain 
on Tenure and Disposition of Real and Personal Property, signed at Wash¬ 
ington on March 2, 1889 (31 Stat. 1939). Under Article II of this Conven¬ 
tion, citizens of England are entitled to freely hold and dispose of their 
property in the United States. (App. p. 53). 

Appellant as a British subject since birth is entitled to the benefits 
of this treaty provision. And there is nothing to indicate that in enacting 

13 

The concept of enemy taint as enunciated by Judge Laws in Von Opel v. Brownell . 133 F. Supp. 615 
does not apply here. There is not one jot of evidence that appellant was acting as a cloak for enemy 
interests. Moreover, even under the doctrine of enemy taint the taint must arise from a connection 
with the enemy existing at the date of vesting. This was the case in Von Opel . 


the Trading with the Enemy Act or any amendments thereto, Congress 

had expressed any purpose to modify or abrogate this treaty. Cf. 

Clark v. Allen , 331 U.S. 503, 512, where the Court in considering a 

somewhat similar clause stated: 

TT We will not readily assume that when Congress 
enacted Sec. 5(b) and authorized the vesting of 
property, it had a purpose to abrogate all such 
treaty clauses. ” 

Indeed, the Attorney General there argued that such treaty clauses 
were not abrogated by the amendment to Section 5(b) of the Act. See 
summary of argument of Attorney General as reported in 91 L. ed. 1633 
at 1635. Cf. also Guessefeldt v. McGrath, 342 U.S. 308, 319, where the 
Court commented: 

"Considering that confiscation is not easily to 
be assumed, a construction that avoids it and 
is not barred by a fair reading of the legisla¬ 
tion is invited." 

The rule requiring a construction to avoid confiscation and the rule 
against implied abrogation of treaties by subsequent legislation reenforce 
each other in this case. We therefore urge that this Court should not ap¬ 
prove a construction of the Act, which will contravene the treaty with 
Great Britain and may result in the confiscation of the property of a 
British subject. 

E 

NO ILLOGICAL OR ABSURD RESULTS WOULD FOLLOW FROM A HOLD¬ 
ING CONTRARY TO THAT OF THE TRIAL COURT. 

The trial court in enunciating his novel doctrine of permanent en¬ 
emy status declared: 

"To conclude otherwise would lead to results both 
illogical and absurd. " 

The Court did not elaborate on this statement. But in his brief be¬ 
low, the appellee conjured the bogey of Hitler or Goehring fleeing from 
Germany after its collapse and thereby insulating his property against 
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subsequent vesting. This is sheer demagogism. The Congress has given 
the President all the tools necessary to deal with such a situation. Under 
Section 2(c) of the Act, the President, if he found that the safety of the 
United States or the successful prosecution of the war so required, is 
authorized to issue a proclamation, including within the definition of en¬ 
emy any subject of Germany, regardless of where he is residing. He is 
given the power of M ad hoc” or selective broadening of the definition of 
enemy, and thus could effectively deal with the problem conjured by ap¬ 
pellee. But the President never issued such a proclamation. It would 
be a complete encroachment upon the powers of the Congress and the au¬ 
thority granted by the Congress to the President for the Court to substi¬ 
tute its judgment for that of the President by holding that persons per¬ 
manently leaving Germany and ceasing any activities on behalf of the 
German Government retain enemy status. 

The Court below, therefore, should have limited the testimony to 

/ 

all facts relevant to the determination of appellants residence and activ¬ 
ities on the date of vesting and subsequent thereto. Testimony relating 
to residence and activities at times prior to the date of vesting was im¬ 
material and should have been stricken. The Court should have found as 
a matter of law that since it was undisputed that on the date of vesting 
appellant was neither residing within Germany, doing business within 
Germany,nor carrying on any activities directly or indirectly for the Ger¬ 
man Government, he was not an enemy nor enemy-tainted on that date. 

IV 

THE TRIAL COURT ERRED IN FINDING THAT 
APPELLANT BETWEEN JULY, 1939, AND APRIL 
1945, WAS RESIDENT WITHIN GERMANY AND BE¬ 
TWEEN MAY, 1940, AND APRIL, 1945 WAS A VOL¬ 
UNTARY EMPLOYEE OF THE RUNDFUNK. 

Appellants testimony is without conflict that in July, 1939, his per¬ 
manent and settled home and place of abode was in England. He had no 
home or place of abode anywhere else. He left England for a short 


vacation trip to Germany, was injured shortly before the outbreak of the 

14 

war, and was unable to leave Germany after the outbreak of the war. He 
never voluntarily acquired a home or place of abode in Germany. His 
testimony is corroborated by the limited visa under which he entered 
Germany and by the fact that, except for a small suitcase of summer 
clothes, he left all of his clothes and belongings in England. (See PI. 

Ex. 2, JA 39 for a description of his belongings). On this state of facts, 
the trial court should have applied the doctrine laid down in McGrath v . 
Zander , 85 U S. App. D. C. 334, 177 F. 2d 649, and in Guessefeldt v. 
McGrath , 342 U. S. 308, that residence means a place of abode volition- 
ally acquired and voluntarily assumed and should have held as a matter 
of law that appellant was not resident within Germany at any time after the 
outbreak of war. 

We submit that the conclusion is irresistable from a reading of the 
testimony that appellant never volitionally acquired or voluntarily assumed 
a settled and permanent place of abode in Germany. He therefore was 
not "resident within” Germany within the meaning of Section 2 of the Act. 
The Court clearly erred in disregarding appellants uncontradicted and 
corroborated testimony concerning his residence. Stone v. Stone supra. 

We have set forth at considerable length in the Statement of the Case 
of this brief the uncontradicted evidence concerning appellants actions 
during his enforced stay in Germany. That evidence argues persuasively 
that his work at the Rundfunk was undertaken and continued under real 
compulsion. What were his alternatives? Because of his father 1 s Ger¬ 
man parentage, he was treated as a German and required to register as 
a German. He nevertheless insisted upon also registering as an English 
subject. Internment was denied him. He was ruled eligible for military 
service. If he refused to serve, the concentration camp would be the 

14 Appellee had interviewed and obtained statements from the surgeon who treated appellant and the 
woman athlete who caused appellant’s injuries. See Answer of Appellee to Interrogatory No. 12(c) 
propounded by appellant (JA 9-9(h)). By not offering the testimony of these witnesses, it may be 
inferred their statements corroborated appellant's testimony. 
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consequence. His non-Aryan descent would in all probability be dis¬ 
covered. Not only his life but that of his mother and brothers and sis¬ 
ters would most probably be forfeit. Draft deferment by obtaining work 
in an occupation deemed essential was the only alternative. He endeav¬ 
ored to do work as inocuous as possible. His testimony concerning his 
activities for the Rundfunk were confirmed by statements obtained by 
the appellee from his supervisors. Any conclusion that his employ¬ 
ment, under these circumstances was voluntarily entered into, is we 
submit, repugnant to a sense of justice and equity. We cannot believe 
that Congress ever intended that employment under such circumstances 
would constitute a person an agent of the German Government. Certainly 
had appellant been drafted, his service under legal compulsion would 
not have constituted him an agent of the German Government. Cf. Ache - 
son v. Maenza , 92 U. S. App. D. C. 85, 90-91, 202 F. 2d 453, 458-459; 
Alata v. Dulles . 95 U. S. App. D. C. _, 221 F. 2d 52. Likewise his ap¬ 

plying for employment in order to escape military service should be held 
as a matter of law to constitute legal compulsion. We believe that a re¬ 
view of the entire evidence will leave this Court with a definite and firm 


conviction that a tragic mistake was commited by the trial courto There¬ 
fore under the doctrine enunciated in United States v. U. S. Gypsum Co. , 
333 U. S. 364, 395, and adopted by this Court in Soccodato v. Dulles , 

_U. S. App. D. C._ , 22 6, F. 2d 243, the findings of the trial court as to 

appellants enemy status are clearly erroneous. 
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CONCLUSION 

We submit that the reading of the record in this case leads to the 
irresistible conclusion that a mistake has been committed by the trial 
court. The findings of the Court are clearly erroneous and must be 
set aside. As the testimony is without conflict, this Court should en¬ 
ter a mandate directing that judgment be entered in appellant's favor. 
McGrath v. Zander , supra. As a minimum, a new trial should be or¬ 
dered in the interests of justice. 

Respectfully submitted, 

ISADORE G. ALK 

JAMES H. HELLER 

Woodward Building 

Washington, D. C. 

Attorneys for Appellant. 
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APPENDIX 

Trading With The Enemy Act, As Amended 
Act Oct. 6, 1917, C. 106, 40 Stat. 411, 

And The Acts Amendatory Thereto, Title 
50, War and National Defense Appendix 
Sec. 1 et seq. 

Sec. 2. Definitions 

The word ’’enemy, ” as used herein, shall be deemed to mean, 

for the purposes of such trading and of this Act [sections 1-6 

and 7-39 of this Appendix] — 

(a) Any individual, partnership, or other body of individuals, 
of any nationality, resident within the territory (including 
that occupied by the military and naval forces) of any na¬ 
tion with which the United States is at war, or resident out¬ 
side the United States and doing business within such terri¬ 
tory, and any corporation incorporated within such territory 
of any nation with which the United States is at war or in¬ 
corporated within any country other than the United States 
and doing business within such territory. 

(b) The government of any nation with which the United States 
is at war, or any political or municipal subdivision thereof, 
or any officer, official, agent, or agency thereof. 

(c) Such other individuals, or body or class of individuals, as 
may be natives, citizens, or subjects of any nation with 
which the United States is at war, other than citizens of 
the United States, wherever resident or wherever doing 
business, as the President, if he shall find the safety of 
the United States or the successful prosecution of the war 
shall so require, may y by proclamation, include within the 
term ’’enemy”. 

The words ’’ally of enemy, ” as used herein, shall be deemed to 


mean- - 
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(a) Any individual, partnership, or other body of individuals, 
of any nationality, resident within the territory (including 
that occupied by the military and naval forces) of any na¬ 
tion which is an ally of a nation with which the United 
States is at war, or resident outside the United States and 
doing business within such territory, and any corporation 
incorporated within such territory of such ally nation, or 
incorporated within any country other than the United 
States and doing business within such territory. 

(b) The government of any nation which is an ally of a nation 
with which the United States is at war, or any political 
or municipal subdivision of such ally nation, or any offi¬ 
cer, official, agent, or agency thereof. 

(c) Such other individuals, or body or class of individuals, as 
may be natives, citizens, or subjects of any nation which 

is an ally of a nation with which the United States is at 
war, other than citizens of the United States, wherever 
resident or wherever doing business, as the President, if 
he shall find the safety of the United States or the success¬ 
ful prosecution of the war shall so require, may, by procla¬ 
mation include within the term "ally of enemy". 

Sec. 5. Suspension of provisions relating to ally of enemy; regulation 

of transaction in foreign exchange of gold or silver 

* * * * * 

(b) (1) During the time of war or during any other period of na¬ 
tional emergency declared by the President, the President 
may, through any agency that he may designate, or other¬ 
wise, and under such rules and regulations as he may pre¬ 
scribe, by means of instructions, licenses, or otherwise— 
(A) investigate, regulate, or prohibit, any transactions 
in foreign exchange, transfers of credit or payments 
between, by, through, or to any banking institution, 
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and the importing, exporting, boarding, melting, or 
earmarking of gold or silver coin or bullion, currency 
or securities, and 

(B) investigate, regulate, direct and compel, nullify, void, 
prevent or prohibit, any acquisition holding, withhold¬ 
ing, use transfer, withdrawal, transportation, impor¬ 
tation or exportation of, or dealing in, or exercising 
any right, power, or privilege with respect to, or trans¬ 
actions involving, any property in which any foreign 
country or a national thereof has any interest, 
by any person, or with respect to any property, subject to 
the jurisdiction of the United States; and any property or in¬ 
terest of any foreign country or n ational thereof shall vest, 
when, as, and upon the terms, directed by the President, in 
such agency or person as may be designated from time to 
time by the President, and upon such terms and conditions 
as the President may prescribe such interest or property 
shall be held, used, administered, liquidated, sold, or other¬ 
wise dealt with in the interest of and for the benefit of the 
United States, and such designated agency or person may 
perform any and all acts incident to the accomplishment or 
furtherance of these purposes; and the President shall, in 
the manner hereinabove provided, require any person to keep 
a full record of, and to furnish under oath, in the form of 
reports or otherwise, complete information relative to any 
act or transaction referred to in this subdivision either be¬ 
fore, during, or after the completion thereof, or relative 
to any interest in foreign property, or relative to any prop¬ 
erty in which any foreign country or any national thereof has 
or has had any interest, or as may be otherwise necessary 
to enforce the provisions of this subdivision, and in any case 
in which a report could be required, the President may, in 
the manner hereinabove provided, require the production, 
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or if necessary to the national security or defense, the 
seizure, of any books of account, records, contracts, let¬ 
ters, memoranda, or other papers, in the custody or con¬ 
trol of such person; and the President may, in the manner 
hereinabove provided, take other and further measures not 
inconsistent herewith for the enforcement of this subdivision. 

Sec. 7. Lists of enemy or ally of enemy officers, directors or stock¬ 
holders of corporations in United States; act constituting trade 
with enemy prior to passage of act; requiring property conveyed 
to custodian; voluntary payment to alien property custodian by 

holder; acts under order, rule, or regulation 

* * * * * 

(c) If the President shall so require any money or other prop¬ 
erty including (but not thereby limiting the generality of the 
above) patents, copyrights, applications therefor, and rights 
to apply for the same, trade marks, choses in action, and 
rights and claims of every character and description owing 
or belonging to or held for, by, on account of, or on behalf 
of, or for the benefit of, an enemy or ally of enemy not 
holding a license granted by the President hereunder, which 
the President alter investigation shall determine is so ow¬ 
ing or so belongs or is so held, shall be conveyed, trans¬ 
ferred, assigned, delivered, or paid over to the Alien Prop¬ 
erty Custodian, or the same may be seized by the Alien 
Property Custodian; and all property thus acquired shall be 
held, administered and disposed of as elsewhere provided 
in this Act [sections 1-6 and 7-39 of this Appendix]. 

Sec. 9. Claims to property transferred to custodian; notice of claim ; 
filing; return of property; suits to recover 

(a) Any person not an enemy or ally of enemy claiming any in¬ 
terest, right, or title in any money or other property which 
may have been conveyed, transferred, assigned, delivered, 
or paid to the Alien Property Custodian or seized by him 
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hereunder and held by him or by the Treasurer of the United 
States, or to whom any debt may be owing from an enemy or 
ally of enemy whose property or any part thereof shall have 
been conveyed, transferred, assigned, delivered, or paid 
to the Alien Property Custodian or seized by him hereunder 
and held by him or by the Treasurer of the United States 
may file with the said custodian a notice of his claim under 
oath and in such form and containing such particulars as the 
said custodian shall require; and the President, if applica¬ 
tion is made therefor by the claimant, may order the pay¬ 
ment, conveyance, transfer, assignment, or delivery to 
said claimant of the money or other property so held by the 
Alien Property Custodian or by the Treasurer of the United 
States, or of the interest therein to which the President 
shall determine said claimant is entitled: 

Provided , That no such order by the President shall bar any 
person from the prosecution of any suit at law or in equity 
against the claimant to establish any right, title, or inter¬ 
est which he may have in such money or other property. If 
the President shall not so order within sixty days after the 
filing of such application or if the claimant shall have filed 
the notice as above required and shall have made no appli¬ 
cation to the President, said claimant may institute a suit 
in equity in the Supreme Court of the District of Columbia 
or in the district court of the United States for the district 
in which such claimant resides, or, if a corporation, where 
it has its principal place of business (to which suit the Alien 
Property Custodian or the Treasurer of the United States, 
as the case may be, shall be made a party defendant), to 
establish the interest, right, title, or debt so claimed, and 
if so established the court shall order the payment, convey¬ 
ance, transfer, assignment, or delivery to said claimant of 
the money or other property so held by the Alien Property 
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Custodian or by the Treasurer of the United States or the 
interest therein to which the court shall determine said 
claimant is entitled. If suit shall be so instituted, then 
such money or property shall be retained in the custody of 
the Alien Property Custodian, or in the Treasury of the 
United States, as provided in this Act [sections 1-6 and 
7-39 of this Appendix] and until any final judgment or de¬ 
cree which shall be entered in favor of the claimant shall 
be fully satisfied by payment or conveyance, transfer, as¬ 
signment, or delivery by the defendant, or by the Alien 
Property Custodian, or Treasurer of the United States on 
order of the court, or until final judgment or decree shall 
be entered against the claimant or suit otherwise termin¬ 
ated. 

Convention Between The United States And 
Great Britain On Tenure And Disposition 
Of Real And Personal Property (Signed At 
Washington, March 2, 1889; Proclaimed 
August 6, 1900; 31 Stat. 1939) 

Article II 

The citizens or subjects of each of the Contracting Parties shall 
have full power to dispose of their personal property within the 
territories of the other, by testament, donation, or otherwise; 
and their heirs, legatees, and donees, being citizens or sub¬ 
jects of the other Contracting Party, whether resident or non¬ 
resident, shall succeed to their said property, and may take 
possession thereof either by themselves or by others acting for 
them, and dispose of the same at their pleasure, paying such 
duties only as the citizens or subjects of the country where the 
property lies shall be liable to pay in like cases. 
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Attorney General of the United States of America 
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APPELLANT’S REPLY BRIEF 


I. 


ERRORS BY APPELLEE IN THE COUNTERSTATEMENT 
OF THE CA SE 

Appellee’s Counterstatement of the Case (pp. 2-9), presents a dis¬ 
torted and in a number of instances inaccurate picture of the facts. 

At the outset, appellee states that his counter statement ”is pre¬ 
sented, not as a statement of the facts, but as the appellant’s version of 
the facts” (p. 2). But appellee fails to mention that the record in this 
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case discloses that appellee T s representatives had made a full and com¬ 
plete investigation long prior to trial (JA 7-9C). They had obtained copies 
of British Intelligence reports, reports from the Netherlands Govern¬ 
ment and the Allied Military Authorities in Germany, and other data 
from official German sources. They had interviewed personnel of the 
Rundfunk and obtained signed statements from appellant’s superiors; 
from the surgeon who treated appellant; and from the athlete who caused 
appellant’s injuries. Long before vesting, they had obtained a series of 
statements from the appellant (JA 64-89). They had inspected corrobora¬ 
ting evidence submitted by appellant (JA 82). Yet in the face of this in¬ 
vestigation, appellee failed to present any significant evidence in contra¬ 
diction of appellant’s testimony. His failure to do so in itself constituted 
corroboration of the most convincing kind. Evans v. Bell , 49 App. D. C. 
238, 263 F. 634; Interstate Circuit, Inc, v. United States of America , 

306 U.S. 208, 227, Under these circumstances, appellee’s bald preface 
is indeed disingenuous. 

Appellee asserts that appellant is a dual national (p. 2). There is 
no evidence or finding to that effect. Appellant at all times insisted that 
he was a British citizen exclusively (JA 141, 147, 150). The fact that 
the Nazi regime in Germany wrongfully treated appellant as a subject of 
Germany and required him to register as a national of Germany does not 
make him one. 1 This case squarely presents the question whether the 


1 Even assuming, arguendo , that by reason of the nationality of his father, appellant fell within the 
definition of a German under German law, the Nazi regime was obligated under Article 278 of the 
Treaty of Versailles to recognize that he was a British citizen exclusively. Article 278 provides 
in pertinent part: 

"Germany undertakes to recognize any new nationality which has been or may be 
acquired by her nationals under the laws of the Allied and Associated Powers • • • 
and to regard such persons as having, in consequence of the acquisition of such new 
nationality, in all respects severed their allegiance to their country of origin. " 

Vol. XIII, Papers Relating to the Foreign Relations of the United States, The Paris 
Peace Conference, 1919, p. 563. 


For American protests against the action of the Nazi regime in violation of this Article, see III 
Hackworth, Digest of International Law , pp. 398-403. 
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property of a British subject who had no connection with Germany at the 
time of vesting may be confiscated in violation of the Convention between 
the United States and Great Britain (Appellant’s Brief, p. 42). 

Appellee asserts that after the outbreak of war, the local Landrat 
required appellant to register as a foreigner (p. 4), and that appellant 
had registered for the draft, his citizenship being stated as German 
and British (p. 6). The facts are that appellant attempted to register 
as a British citizen, but the Landrat insisted that he was German and 
required him to register as a German national also (JA 141). 

When summoned before the draft board for examination, he appeared 
and said he was a British national. He refused to serve and insisted that 
his British nationality be put down. Because of the position taken by the 
appellant, his papers were sent to the German High Command for deci¬ 
sion. He thereafter was examined by the Gestapo who told him he must 
consider himself a German national. He again protested, but around May, 
1940, he received his Wehrpass (JA 54) and was told the High Command 
had decided he was eligible for the draft (JA 159-152). 

Appellee refers to there having been available to appellant an alter¬ 
native of internment in a concentration camp (p. 5). He fails to state that 
appellant asked to be interned as a British citizen, but was told that as 
he was a German subject, the internment camp for him would be Sachsen- 
hausen, the notorious concentration camp near Oranienburg, and that his 
family would also not like it very much (JA 65). 

In reviewing appellant’s employment with the Rundfunk (pp. 6-7), ap¬ 
pellee fails to mention that appellant’s superiors confirmed that appellant 
took great pains to remain as unimportant as possible; that he was accused 
of sabotage of the German war effort by refusal to work; that he was re¬ 
garded as an active opponent of the Nazi regime and was not trusted po¬ 
litically; that his employment continued only because of the need for fore¬ 
ign language personnel (JA 59, 60-61, 212-213). 


Appellee fails to mention that immediately after the surrender, 
appellant was detained by the British military authorities while they con¬ 
ducted an investigation of his work for the Rundfunk (JA 170); that he was 
released after about ten days (JA 195); that no charges were ever brought 
against him by the British authorities or the authorities of any allied 
country (JA 195); and that the Custodians of Enemy Property both in Eng¬ 
land and in Holland thereafter released his property (JA 58, 83, 178). 

Finally appellee fails to mention the reasons why appellant did not 
leave Germany before 1948. He ignores the fact that appellant wanted 
to marry the Jewish woman whom he had concealed and sheltered during 
the war years; that she did not wish to marry before her Austrian citizen¬ 
ship was restored; that this took a year; that shortly after their marriage 
in 1946, she became pregnant and was not in any condition to travel; that 
the baby was born prematurely in 1947; and that a year later, after his 
wife and baby acquired some strength, they left Germany (JA 171, 174; 
Def. Ex. 3, JA 72, 74). 

On page 22 of his brief, appellee refers to the "cynical bit of tes¬ 
timony reported on page 161 of the Joint Appendix". We request the 
Court to read the testimony there presented and determine for itself 
whether appellee’s characterization is warranted. 

H. 

APPELLEE'S ARGUMENT THAT THE TRIAL COURT 
COULD DISREGARD THE UNCONTRADICTED, COR¬ 
ROBORATED AND INHERENTLY CREDIBLE TESTI¬ 
MONY OF THE APPELLANT IS UNSOUND 

In Appellant’s Brief (pp. 30, 31) we set forth the rule in this Cir¬ 
cuit, as announced in Sto ne v. Stone , 78 U. S. App. D. C. 5, 136 F. 2d 761, 
754, and George v. Capital Traction Company, 54 App. D. C. 144, 295 
Fed. 965, that testimony which is positive, uncontradicted and not 
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inherently improbable cannot be disregarded or ignored; and if a judge 
or jury makes findings contrary to such evidence, an error results. 
Appellee simply ignores these decisions of this Court and contents him¬ 
self with citing authorities from other jurisdictions where a different 
rule prevails. Inasmuch as he does not attack the Stone and George cases, 
we see no need to reargue them here. It is sufficient to note that the rule 
espoused by appellee was rejected in those decisions because it ’’would 
vest triers of fact in cases subject to review with an authority to disre¬ 
gard the rules of evidence which safeguard the liberty and estate of the 
citizen. ’’ George v. Capital Traction Company , supra, 54 App. D. C. 

144, 147, 295 Fed. 965, 968. 2 

The only case from this Circuit which appellee cites is Nolan v . 
Werth, 79 U. S. App. D. C. 33, 142 F. 2d 9. There conflicting testi¬ 
mony from witnesses for both parties was presented. The Court held 
that M the evidence was such that either one of two different conclusions 
might reasonably have been drawn from it, and in such a case we have 
said time and again the decision is for the trial court. " Clearly, then, 
the Nolan case has no bearing here. 

Lurking in a footnote to appellee’s brief is the assertion: ”If there 
was any corroboration, it was only by his own statements. ” (Appellee’s 
Brief, p. 14, fn. 12). To the contrary, there was corroboration on all 
major points by unimpeachable documentary evidence. These included 
appellant’s British Passport and the limited German visa expiring Octo¬ 
ber 19, 1939 (PI. Ex. 10, JA 53); his storage receipt for his belongings 


o 

The rule in this Circuit differs from that of the 2d Circuit. In Broadcast Music v. Havana Madrid 
Restaurant Corp . (C.A. 2) 175 F. 2d 77, quoted by appellee (Brief, p. 14) the court frankly stated 
the dangers of the rule which was adopted there and which, as we have said, is for the same rea¬ 
sons not accepted in this Circuit: 


"Without doubt, the result of our procedure is to vest the trial judge with im¬ 
mense power not subject to correction even if misused • • * but unless the 
judge reveals of record that he used such irrational test of credibility, an upper 
court can do nothing to correct his error." (175 F. 2d, 80) 
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(PI. Ex. 2, JA 39); his bank statements (PI. Ex. 1, 3-11, inc., JA 37-38, 
41-49); his certificate of nationality (PI. Ex. No. 13, JA 50); his military 
service record book (PL Ex. 17, JA 54); the summons from the Gestapo 
(PI. Ex. 18, 21; JA 55, 57); the notice terminating his employment with 
the Censorship Office (PI. Ex. 19, 20; JA 56); his release from detention 
(Pl. Ex. 22, JA 58). 

Moreover, appellant’s testimony was convincingly corroborated by 
the failure of the appellee to present in evidence the fruits of his own in¬ 
vestigation. Under such circumstances, 

"Silence then becomes evidence of the most convincing 
character. M Interstate Circuit, Inc, v. United States , 
supra, 227. 

Appellant asserts that the trial court believed appellant’s testimony 
to be improbable. Nowhere in the Memorandum Opinion (JA 13-15) or in 
its Memorandum to the Clerk (JA 32, 33) did the trial court so state. The 
trial court did not analyze the evidence or the applicable law in its opin¬ 
ion. The question of residence is decided obliquely. It is impossible to 
ascertain from its opinion what is the basis for its finding that appellant 
was voluntarily resident in Germany. It is an unavoidable inference that 
the trial court did not take into consideration the necessity of residence 
being " volitionally acquired and voluntarily assumed" (See Appellant’s 
Brief, p. 45) in order to constitute residence under the Trading with the 
Enemy Act. On the question of voluntary employment, the court pointed 
to one bit of appellant’s testimony, namely, that in 1944 he wrote some 
sketches for a half hour entertainment program (JA 77, 160-161) as es¬ 
tablishing that his employment was not under compulsion. The court dis¬ 
regarded the positive, uncontradicted, and corroborated testimony that 
the alternatives were the army or the concentration camp. Work done 
under such circumstances can hardly be considered voluntary. Soccodato 
v. Dulles, U. S. App. D. C. , 226 F. 2d 243. 
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On the question of title, the trial court in its Memorandum to the 
Clerk conceded its original mistake. Appellee does not challenge that fact. 
Appellee does not attempt to meet the evidence or the authorities presented 
in Appellants main brief (pp. 26-30). His answer to the evidence is a 
web of insubstantial inferences based upon mere suspicion which the trial 
court itself finally conceded could not be decisive. His answer to the legal 
presumptions which existed in favor of appellant is mere silence. The pre¬ 
sumption of legal and beneficial ownership in appellant was corroborated 
by the evidence. The doubts which the trial court initially entertained and 
then abandoned and which appellee still asserts are neither reasonable nor 
relevant to the question of title itself. 

We submit that the conclusion is inescapable, that a mistake was 
committed and the findings of the trial court are therefore clearly erron¬ 
eous. Soccodato v. Dulles , supra (Appellant’s Brief, pp. 32, 46). We 
go further. We are convinced tlat its own reading of the record will leave 
this Court with the definite conviction that appellant’s testimony was posi¬ 
tive, corroborated, inherently credible and uncontradicted. It admits of 
but one conclusion and therefore a mandate should issue directing that 
judgment be entered in favor of appellant. McGrath v. Zander , 85 U. S. 
App. D. C. 334, 177 F. 2d 649. 


IH. 


THERE IS NO MERIT TO THE ARGUMENT THAT APPEL¬ 
LANT WAS AN ENEMY ON THE DATE OF VESTING BY 
REASON OF A PAST CONNECTION WITH THE ENEMY 


In his brief, appellee now concedes that enemy status must exist 
on the date of vesting in order to disqualify a person from recovery under 
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Section 9 (a) of the Act. Moreover, appellee does not dispute that on 
the date of vesting, appellant was neither resident within Germany, nor 
acting as an agent of the German Government or any agency thereof, nor 
did he have any other connection with the enemy. We submit that it nec¬ 
essarily follows that appellant was not an enemy on the date of vesting. 

But appellee contends that "it does not follow that whether a person 
is an enemy as of 1951 [the date of vesting] is to be determined solely 
on the basis of his residence or activities on that date. ” (Brief, p. 15) 
Appellee’s novel theory appears to be that enemy status on the date of 
vesting may be based on a connection with Germany after the outbreak of 
war even though the connection had permanently and unequivocally termin¬ 
ated long prior to the vesting. 

Appellee does not deny that such a theory runs counter to the unde¬ 
viating principle of American jurisprudence and the law of nations that 
property cannot be seized as enemy owned after the abandonment of resi¬ 
dence in enemy territory and all activities on behalf of the enemy (See 
Appellant’s Brief pp. 34-36). But appellee seeks to avoid the application 
of this historic principle on the ground that the cases cited by appellant 
are mainly prize cases. There is no real distinction. The seizure of 
prcperty as prize finds its sanction in the authorization granted to the 
President by Congress pursuant to Article I, Sec. 8, Cl. 11 of the Con¬ 
stitution empowering Congress "to declare war, grant letters of marque 
and reprisal, and make rules concerning capture on land and water. " 
Brown v. United States , 8 Cranch (12 U. S.) 110. And the Trading with 
the Enemy Act finds its sanction in the same constitutional provision. 


At page 15 of his brief, appellee concedes: 

" Of course a vesting which may be sustained against a suit under Section 
9 (a) must be of the property of a person who is an enemy on the date of 
vesting, • * • •" 

See also Appellee’s Brief, p. 19, fn. 18 where the appellee states: 

"As we have shown (Supra p. 15), the owner must be an enemy as of the 
date of vesting • * • *" 


Stoel^r v. Wallace , 255 U. S. 239, 242; Miller v. United States , 11 Wall. 
268, 305. Just as the law of prize was concerned with the prevention of 
trade with the enemy (Appellee's Brief, pp. 18-19), so also "the essence 
of the legislation dealing with enemy ownership or control of enemy prop¬ 
erty is the prevention of economic benefit to the enemy. Tt Uebersee Fi- 
nanz-Korporation A. G., McGrath 89 U. S. App. D. C. 167, 169; 196 F. 2d 
557, 558, 559; aff'd 343 U. S. 205. The Prize Acts conferred authority 
upon the President to make captures on water. The Trading with the 
Enemy Act authorizes seizure of property on land. That is the only dis¬ 
tinction, and it is obviously one of form alone. 4 

In appellant's main brief, it was shown that the will of Congress 
"furnishes the rule" by which to determine whether a British subject may 
be treated as an enemy and his property vested and confiscated solely by 
reason of a connection with the enemy which terminated years before the 
vesting (Appellant’s Brief, p. 37). We also categorically stated that the 
legislative history of the Trading with the Enemy Act is barren of even a 
suggestion that Congress intended to apply a rule authorizing vesting on 
the basis of past residence or activities (Appellant's Brief, p. 37-38). 
Appellee does not contend otherwise. We repeat that there is nothing 
in the legislative history of the Trading with the Enemy Act which lends 
support to appellee's theory that enemy status on the date of vesting may 
be based on a connection with the enemy which terminated prior to the 
vesting. 

Nor has the appellee been able to point to any language of the Act 
which is susceptible of the interpretation that Congress intended that 
enemy status on the date of vesting may be found on the basis of a past 
connection with the enemy. In our prior brief, we called attention to the 

4 

Indeed, appellee's predecessor in his brief before the Supreme Court in Kaufman v, Societe Inte r¬ 
nationale etc., et al . (343 U. S. 156), No. 172, October Term, 1951, p. 26, placed great reliance 
on the close relationship of the law of prize to the Trading with the Enemy Act. 
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close parallelism in the language of Section 7 (c) and Section 2 of the Act 
(Brief, pp. 38-39). Both speak in the present Section 7 (c) requires a 
determination that the property is owned or held for an enemy, while 
Section 2 defines an ’’enemy” as a person resident w ithin, or doing busi- 
ness within, etc. When appellee concedes, as he has (Appellee’s Brief, 
p. 15) that the owner of property must be an enemy on the date of vesting 
in order that his property may be vested and retained as enemy, he has 
admitted that our construction of Sec. 7 (c) is proper. The conclusion 
likewise is inescapable that under Section 2 of the Act, it is necessary 
to look at the residence and activities on the date of vesting in order to 
determine whether a person is an enemy on that date. For both sections 
impose present tests. 

But appellee argues that continued adherence to the principle of 
transitory enemy status embodied in the Act (which appellee calls ’’this 
theory”), would mean that a person who was an enemy on the date of 
vesting could escape the effect of the vesting by thereafter leaving Ger¬ 
many (Appellee’s Brief, p. 15). This is sheer nonsense and such a sug¬ 
gestion misconceives this historic doctrine. In The Venus , 8 Cranch 
(12 U. S.) 253, where the Supreme Court first enunciated the rule of 
transitory status , the Court, in commenting on the decision of Sir W. 
Scott in the Boedes Lust , 5 Rob. 247 stated: 

’’But this case also proves, not only that the hostile 
character of the property at the time of the capture 
establishes the legality of it, but that no future cir ¬ 
cumstance changing the hostile character of the claim ¬ 
ant to that of a friend or subject, can entitle him to re - 
stitution . T ’ (p. 286) Underscoring Supplied. 

Although The Venus , supra, was not cited in the briefs or in the 
decision of the Supreme Court in Swiss National Insurance Co. v. Miller , 
267 U. S. 42, it is clear that the latter decision was a reiteration of the 
doctrine enunciated in The Venus and does not in any way deviate from 
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the fundamental principles presented in appellants brief. 5 We restate 
the axiom: If at the time of vesting a person was residing in enemy terri¬ 
tory or acting as an agent of an enemy government, his subsequent re¬ 
moval from enemy territory and termination of his activities does not 
invalidate the vesting or entitle him to recover under Section 9 (a) of the 
Act. And the corollary: If, prior to vesting, a person residing in enemy 
territory or acting as an agent of an enemy government abandons his res¬ 
idence and terminates his activities, his property cannot thereafter law¬ 
fully be vested as enemy property. 

Appellee cites Sarthou v. Clark , 78 F. Supp. 139 (p. 15) as intro¬ 
ducing a new doctrine. We pointed out in our main brief (p. 25, fn. 7) 
that the specific question whether the deceased owner in Sarthou had ter¬ 
minated his activities prior to the vesting, and if so, his right to recover, 
was neither briefed by the parties nor decided by the Court. Appellee 
apparently does not dispute this. The very quotation from the opinion 
in appellee’s brief makes it clear that the issue here presented was 
not there decided. 

Appellee suggests (Brief, p. 16) that the theory he is contending 
for is implicit in the Joint Resolution of October 19, 1951 (65 Stat. 451). 

The proviso mentioned by appellee reads in relevant part as follows: 

’’Provided, however, that notwithstanding this resolu¬ 
tion and any proclamation issued by the President pur¬ 
suant thereto, any property or interest which prior to 
Jan. 1, 1947, was subject to vesting or seizure under 


5 In Swiss National Insurance Co. v. Mille r, supra, the Government pointed out that "no question is 
raised as to the lawfulness of the seizure when made. ” Brief for Appellees, Swiss National Insur ¬ 
ance Company v. Miller, et al ., No. 132, Supreme Court of the United States, Oct. Term, 1924, 
p. 2. The Government correctly argued that as appellant in that case was an enemy when its prop ¬ 
erty was seize d, his status as an enemy continued after the seizure (Brief for appellees, supra, pp. 
5-6). In its decision, the Supreme Court stated that "plaintiff's petition admitted that at the time 
of seizure the plaintiff was doing business in Germany, and was then an enemy of the United States 
under the definition, and that the seizure was lawful." It held that the ceasing of business in Ger¬ 
many after the seizure did not result in the Alien Property Custodian losing his right to hold the prop¬ 
erty, saying: "A change like this could not take away the status of the seized property as enemy 
property." (267 U. S. 44) 
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the Trading with the Enemy Act of October 6, 1917 
(40 Stat. 411) as amended, or which has heretofore 
been vested or seized under that Act * * * * shall 
continue to be subject to the provisions of that Act 
in the same manner and to the same extent as if this 
resolution had not been adopted and such proclama ¬ 
tion had not been issued . Nothing herein and nothing 
in such proclamation shall alter the status, as it 
existed immediately prior thereto, under that Act of 
Germany or of any person with respect to any such 
property or interest. ” (Underscoring Supplied) 

The mere reading of this proviso establishes that the conclusion desired 
by appellee is neither expressed nor implicit. It merely means that in 
determining whether property may be vested and retained as enemy, the 
Joint Resolution terminating the war shall be disregarded. But the ques¬ 
tion of whose property may be vested and when is still to be determined 
under the Trading with the Enemy Act. 6 

Appellee refers to the definition of "national of a foreign country" 
in Executive Order No. 8389, as amended and to that of "national of a 
designated enemy country" in Executive Order No. 9193, as amended, and 
asserts that the Executive Order definition of national has been adopted by 
the Courts as the definition of "enemy. " (Appellee’s Brief, pp. 17-18). 
Appellee is clearly in error. Executive Order No. 8389, as amended, 
was issued at a time when the United States was not at war and could not 
have dealt with enemies. It defined as a national of a foreign country any 
person who at any time on or since the effective date of the order has been 
domiciled in, or a subject, citizen, or resident of a foreign country. Thus, 
it included German citizens or subjects regardless of where they were lo¬ 
cated — even German citizens and subjects who at all times were living in 
the United States — and included within its scope persons who were neutral 
and friends. After the outbreak of war, appellee's predecessors on two 


6 The proviso in the Joint Resolution was necessary because otherwise persons still residing in Germany 
would have lost their enemy status as soon as war ended and their property thereafter could not have 
been vested as enemy property. Sutherland v. Guaranty Trust Co. of New York (C. A. 2d, 1926) 

11 F. 2d 696, 698. This action by Congress proves that enemy status is transitory and the fact that 
the proviso was required demonstrates the unsoundness of appellee's position. 
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occasions attempted unsuccessfully to induce the Supreme Court to sup¬ 
plant the definition "enemy" with the definition of "national. " 7 

In Clark v. Uebersee Finanz-Korporation , A. G. 332 U. S. 480, 
they tried to accomplish this by arguing that the remedies of Section 9 
(a) should be nade available only to those persons who were not foreign 
nationals, as described in Executive Order No. 8389, as amended. 8 
The Supreme Court, after pointing out that such a construction would 
drastically contract, "if not completely sterilize "Section 9(a), rejected 
this argument. 

Later, after the enactment of Section 39 of the Trading with the 
Enemy Act (Act of July 3, 1948, c. 826, Sec. 12, 62 Stat. 1246), pro¬ 
viding for the confiscation of properties or interests of Germany and 

9 

Japan and their nationals, appellee's predecessor again sought to 
have the Supreme Court accept the executive order definitions of "na¬ 
tional" as the standard for purposes of confiscation. 10 The Supreme 


It is of more than passing interest that during the fifteen years following the outbreak of war, the 
Executive has never attempted to obtain Congressional approval to a change in the definition of 
enemy. This notwithstanding that it is the exclusive prerogative of Congress to determine the ca¬ 
tegories of persons whose property should be seized as enemy owned (See Appellant's Brief, p. 37). 

8 

Brief of Petitioner. Clark v. Uebersee Finanz-Korporation A.G. , Supreme Court of the United States. 
No. 35, October Term, 1946, pp. 8, 33, 39. Thus (at p. 39) the Government argued: 

” If the vested property was the property of a foreign country or national • • *, 
the claimant cannot be held 'entitled' to its return." 

9 

Section 39 of the Trading with the Enemy Act provides in relevant part as follows: 

" No property or interest therein of Germany, Japan, or any national of either 
such country vested in or transferred to any officer or agency of the Government 
at any time after December 17, 1941, pursuant to the provisions of this Act 
(sections 1-6 and 7-39 of this Appendix), shall be returned to former owners 
thereof or their successors in interest, and the United States shall not pay com¬ 
pensation for any such property or interest therein. ** 

10 T 

It was argued: 

"By 1948, when Sec. 39 was added, the meaning of 'national' as so defined 
(in Executive Orders No. 8389 and 9193) was well settled under the Trading 
with the Enemy Act. In using the term 'national' in that section. Congress 
must be taken to have used it with that meaning." Brief of Petitioners, Mc- 
Grath v. Nagano , Supreme Court of the United States, No. 169 Oct Term 
1951, p. 33. 


14 


Court not only rejected this contention, but refused to give the term "na¬ 
tional” a meaning more comprehensive than that of enemy. The Court 
held that the tenor of the Congressional hearings demonstrated no purpose 
to change the existing scope of Section 9 (a) and concluded: 

"On the balance, however, we think Section 39 is prop¬ 
erly construed as applying only to those German and 
Japanese nationals otherwise ineligible to bring suit 
under Section 9 (a). " Guessefeldt v. McGrath, 342 
U.S. 308, 320." 11 

This latest attempt by the appellee to equate the term "enemy" with 

12 

the term "national” should likewise be rejected. 

In a footnote to his brief, appellee asserts that in C lark v. Ueber - 
see Finanz-Korporation , supra, the Supreme Court, in holding that the 
1941 amendment to the Trading with the Enemy Act had broadened the 
Section 2 definition of "enemy," accorded to the definition of "enemy" an 
interpretation similar to the definition of "national" (Appellee T s Brief, p. 

18, fn. 16 (a)). Appellee is again in error. We have dealt with this de¬ 
cision in our main brief (Appellant’s brief, p. 41). As we there pointed 
out, the court sustained a complaint which alleged that at no time ator sinc e 
the vesting has the property in question been owned or controlled, directly 


The Government's brief in McGrath v. Nagano , supra, fn. 8, also constituted its brief in Guesse ¬ 
feldt . That the Court clearly understood and rejected the argument made here by appellee is 
evident from the following extract from the dissenting opinion: 

" The term 'national* has also been given legislative definition. 'National' is 
defined as including 'a subject, citizen, or resident of a foreign country* in 
Executive Order No. 8389, a regulation 'approved, ratified, and confirmed’ 
by Congress in 1941. The Court applied Sec. 39 by reading out the term 'na¬ 
tional' and inserting the term 'enemy' as defined in Section 2(a)." Guessefeldt 
v. McGrath , supra, p. 321. 

12 

Appellee seems to think there is something incongruous about a person being an enemy with respect 
to property vested while he was resident in Germany and a non-enemy with respect to other prop¬ 
erty (Appellee’s Brief, p. 18). However, this is exactly what resulted when Appellee’s predeces¬ 
sor joined in an announcement with the Secretaries of the Treasury, State and War on March 4, 1947, 
that property acquired by Germans after December 31, 1946 would not be vested even though the war 
had not officially ended. (Vol. XVI, Department of State Bulletin, No. 402, p. 496). The effect 
of this action was to treat residents of Germany both as enemy and non-enemy, all depending upon 
the date when they acquired their property. 
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or indirectly, in whole or in part, by an enemy. Appellee seeks to sub¬ 
stitute for the phrase "at no time at or since the vesting" the phrase "at 
no time at or since the outbreak of war. ” This he cannot read into the 
case. 13 

In another footnote, appellee in effect claims that the cases under 
the Act cited by appellant did not present the issue whether enemy status 
must be based on a connection with the enemy existing on the date of the 
vesting (p. 19, fn. 18). Again appellee is mistaken. In Feyerabend v . 
McGrath , 89 U. S. App. D. C. 144, 189 F. 2d 694 (Appellant’s Brief, pp. 
24, 40) the underlying issue was whether Feyerabend was residing in 
enemy territory on the date of vesting. In Nagano v. Brownell (C. A. 

7th), 212 F. 2d 262 (Appellant’s Brief, p. 24), appellee’s predecessor 
contended that Nagano was ineligible to recover because he was resident 
within Japan at the time the assets were seized. In Jinsha v. McGrath 
(D. C. Hawaii) 90 F. Supp. 892 (Appellant's Brief, pp. 25, 40), the issue 
was squarely presented whether the property of a Hawaiian corporation 
could be vested if it was "not controlled by, acting or purporting to act, 
directly or indirectly, for the benefit of Japan as of the date of vesting ’’ 
(p. 896). In Akata v. Brownell (D. C. Hawaii) 125 F. Supp. 6, (Appel¬ 
lant’s Brief, p. 25), the court held it was necessary to determine Whe¬ 
ther Akata was a ’resident within’ a country with which the United States 
was at war at the time his property was vested by the Alien Property 
Custodian" (p. 8 Underscoring Supplied). In Drewry v. Onassis , 188 
Misc. 912, 69N.Y.S. 2d 850, aff’d 272 App. Div. 870, 72 N.Y.S. 2d 
262, motion for leave to appeal to the New York Court of Appeals, den. 
272 App. Div. 960, 72 N. Y. S. 2d 680, (Appellant’s Brief, p. 39) the 
exact contention made by appellee here was there unequivocally rejected. 


13 We refrain from discussing Uebersee Finanz-{Corporation v. Brownell . (D.C. D.C.). 133 F. Supp. 
615, cited a number of times in appellee’s brief, as we have been advised that an appeal has been 
taken in that case to this Court. Moreover, that case presents different issues for reasons pointed 
out in our prior brief (p. 42). But we do agree with appellee’s statement at p. 23 of his brief that 
nothing in the Act justifies a distinction in point of time between the various reasons for enemy 
character. The point of time in all cases is the date of vesting. 


it 
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It is surprising that appellee has ignored all of these cases in his brief. 

Finally, appellee contends that as a practical matter, adherence to 
the historic concept of transitory enemy status would defeat the purposes 
of the act (Appellee’s Brief, p. 16). He again raises the bogy of Goering 
fleeing from Germany before his property was vested. In our main brief 
we pointed out that the Congress has given the President all the tools nec¬ 
essary to deal with such a situation (Appellant’s Brief, p. 43-44). And 
appellee does not challenge that fact. He can point to nothing in the leg¬ 
islative history of Sec. 2 (c) or in its language which would militate against 
its use to deal with the situation conjured by him. 

But the practical answer is that appellee is conjuring up something 
which has not occurred. Goering himself died in Germany. Who are the 
German warlords who have escaped into Switzerland and whose property 
was thereafter vested? Where is the evidence that a real problem exists? 
What is the danger which requires that the property of a British citizen 
should now be subjected to confiscation? x4 We can be certain that if there 
were such situations, the appellee would have called them to the attention 
of this Court. Appellee’s argument on this point is without substance. 

Moreover, the doctrine which appellee is asking this Court to estab¬ 
lish would have graver consequences. The definition of enemy includes 
enemy-occupied territory. Consequently, residents of Holland, France, 
Belgium, and all of the liberated countries were enemies during the peri¬ 
od of German occupation. On appellee’s theory he could vest as enemy 


It is difficult to reconcile appellee’s argument with the action taken by the Treasury Department 
and the Office of Alien Property, Department of Justice, in administering the blocking controls 
under the freezing order. Under the Treasury Regulations which later were adopted by the Office 
of Alien Property, had appellant left Germany prior to October 5, 1945 and gone to England or 
the Western Hemisphere, he would have become a ’’generally licensed national** and his property 
automatically would have been freed from all U. S. controls. See U. S. Treasury General License 
No. 53A, 11 F. R. 5861. See also Sec. 511.53a, Regulations of the Office of Alien Property, De¬ 
partment of Justice, 17 F. R. 800. Why should a different situation exist because appellant could 
not leave Germany until 1948? 
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property and subject to confiscation the property of residents of these 
liberated countries even after they were freed from the German occupa¬ 
tion. This we submit is a more real danger. 

The United States no longer is at war. The President on April 17, 
1953, announced the termination of the program for vesting enemy prop¬ 
erty. (Vol. XXVm, Department of State Bulletin, No. 725, p. 720). The 
appellee as part of the announcement stated that after April 17, 1953, the 
Department of Justice would not issue any new vesting orders. If the ap¬ 
pellee thinks that new definitions of enemy are required for future wars 
and that the traditional concept of transitory enemy status should be dis¬ 
carded, he should propose a program to the Congress and not to the ju¬ 
diciary. The time has come to call a halt to the efforts of the appellee to 
secure amendments to the Act by judicial decree. The Supreme Court 
has repeatedly called attention to the conflict and confusion which exists 
and to the makeshift patchwork of the legislation. Cf. Clark v. Uebersee 
Finanz-Korporation A. G. , supra, at 489; Guessefeldt v. McGrath , supra, 
at 319. If appellee feels that retention of the transitory tests for deter¬ 
mining enemy status will interfere with the future administration of enemy 
property controls, he has the opportunity, during this period of peace to 
present a carefully matured proposal to Congress for enactment. Con¬ 
gress then could consider the implications of such a proposal and could 
determine what changes should be made in existing treaties between the 
United States and its friends and allies. 15 It then could TT furnish the rule" 
to be followed by the Courts and eliminate the conflict and confusion aris¬ 
ing from the Executive action under the present makeshift patchwork. 

In this connection it is difficult to understand appelleds summary 
dismissal of the Convention between the United States and Great Britain 

In the hearings on the Original Trading with the Enemy Act, the Congress was assured that there were 
no treaty provisions that would be affected. Hearings before the Committee on Interstate and Fore¬ 
ign Commerce, House of Representatives, 65th Cong., 1st Sess. onH.R. 4704, pp. 33-34. 
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with the footnote statement that it is beside the point. (Appellee’s Brief, 
p. 19, fn 19. See, however, the discussion in Appellant's Brief, pp. 42- 
43.) As recently as January 5, 1954, appellee, as Attorney General, in 
holding that the execution of waivers under Section 247 of the Immigration 
and Nationality Act, 66 Stat. 163, Public Law 414, 82nd Cong., does not 
apply to rights, privileges, exemptions and immunities derived from 
treaties, cogently stated: 

TT * * * the dispositive fact in this case is that in the 
process of evolving section 247 the congressional 
committees not only did not consider the numerous 
tax and other treaties and the privileges arising un¬ 
der them but disclaimed any intention of jeopardiz¬ 
ing the conduct of the foreign relations of the United 
States, S. Rept. 1515, 81st Cong., p. 523. Without 
a clear expression of intention on the part of Congress 
to abrogate or restrict the application of a treaty that 
purpose will not be implied. Chew Heong v. United 
States . 112 U.S. 536, 550 (1884);~ United States v . 

Payne, 264 U.S. 446, 449 (1924); Cook v. United 
States . 288 U.S. 102, 120 (1933). ” 16 

The Attorney General was right in his opinion on the Immigration 
and Naturalization Act. He is wrong here. 

Appellant as a British citizen is entitled to the benefits of the Con¬ 
vention between the United States and Great Britain. 17 The doctrine which 
appellee seeks to establish here seriously infringes upon the rights guar¬ 
anteed him in Article 2 of the Convention. The problems created by the 
theory urged by appellee are not imaginary. Under these circumstances, 
a construction that avoids these problems and accords with the plain 
meaning of the Trading with the Enemy Act is required. See Guesse - 
feldt v. McGrath, supra, pp. 317-319. 


16 Vol. 41, Op. A.G. No. 27, p. 3 

17 

For text, see Appellant’s Brief, App. p. 53. 
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It is respectfully submitted that the appellee has not justified a 
departure from the settled principles of law which have been a part of 
American jurisprudence since the founding of this republic. 

The judgment below should be vacated and judgment should be en 
tered for appellant. 

Respectfully submitted, 

Isadore G. Aik 
James H. Heller 

Woodward Building 
Washington, D. C. 
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In the opinion of the appellee the questions presented are 
as follows: 

1. On the evidence were the District Court’s findings 
clearly erroneous that appellant was voluntarily “resident 
within” Germany for purposes of the Trading with the 
Enemy Act and a voluntary employee of the German 
Government? 

2. Did the activities of appellant as a broadcaster, pro¬ 
ducer, and author for the German Rundfunk during the 
war constitute “enemy taint” and make him an “agent” 
of the German Government for purposes of the Act? 

3. Did the appellant lose his “enemy” status for pur¬ 
poses of the Act by ceasing to broadcast for the German 
Government and leaving Germany in 1948, before the end 
of the war? 

4. Did appellant sustain the burden of proving his pre¬ 
vesting beneficial ownership of the property? 
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COUNTER-STATEMENT OF THE CASE 
NATURE OF THE PROCEEDINGS 

This was a suit under Section 9(a) of the Trading with 
the Enemy Act to recover bonds vested by Vesting Order 
No. 18103 dated June 26, 1951 (J.A. 35-37).* The District 
Court entered judgment for the appellee (J.A. 22-23) and 
the appellant appealed. Thereafter he filed a motion under 
Rule 60(b) to set aside the judgment (J.A. 25-28). That 
motion was denied October 25, 1955 (J.A. 32-33). 


i References designated “J.A.” are to the Joint Appendix. 




2 


THE EVIDENCE 

The appellee offered one witness as to the activities of 
the appellant in broadcasting over the German radio dur¬ 
ing the war (J.A. 203-216). Apart from that, the only 
testimony was that of the appellant. There was also docu¬ 
mentary evidence, written statements by the appellant, 
letters from banks, etc. Accordingly, the following is 
presented, not as a statement of the facts, but as the appel¬ 
lant’s version of the facts; it was what the District Court 
had before it. 

The appellant is a dual national, having been born April 
2, 1913, on the Isle of Wight of German parents who were 
then living in England (J.A. 53-54, 64, 79). In 1919, after 
World War I, his father and mother established their 
home in Cologne, Germany (J.A. 128), and the appellant 
lived there with his mother until 1924. About that time his 
father entered the banking business in Amsterdam, and 
then the family had a house in Germany and also a resi¬ 
dence in Holland (J.A. 12S-129). His mother continued to 
live principally in Germany during the 20’s and 30’s, but 
after 1924 the appellant went to school in Austria (J.A. 
12S-129). Later on he went to the Gymnasium in Cologne, 
and was graduated in 1931 (J.A. 132). He lived in Cologne 
during the first part of 1932, then went to Berlin (J.A. 
131). 2 

Until sometime in June of 1933 appellant worked in 
Berlin as an unpaid apprentice in a banking house, living 
in furnished rooms (D. Ex. 10, J.A. 86; J.A. 132). He then 
left Berlin, allegedly because of “political disagreement 
with the Nazis in the bank”, and worked as an apprentice, 
also unpaid, for the London banking house of Erlanger’s, 
Ltd. (D. Ex. 10; J.A. 10S-109, 133), again living in fur¬ 
nished rooms, and being supported by his father (J.A. 
133-134). 


2 Sometime during 1932 his father retired from business and moved to an 
estate he bought in Mecklenburg, Germany, about 60 miles from Berlin (J.A. 
64, 104, 138). 
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About January 15, 1934, appellant testified, he went to 
Holland and met his father in Amsterdam, and his father 
then made a gift to him of the bonds sued for here, to¬ 
gether with other “ values” (J.A. 93). The father made the 
gift, according to appellant, by having the securities trans¬ 
ferred from some one of his accounts into an account the 
son opened with the banking house of Handel-Maatschap- 
pij H. Albert de Bary & Co., N. V. (“de Bary”) (J.A. 93, 
100, 135). Appellant testified that he did not recall whether 
his father was then living in Amsterdam or came there for 
the purpose, and he did not remember whether the bonds in 
suit, $47,000 face value, were one-quarter, one-half or three- 
quarters of the total gift (J.A. 136). The bonds were not 
delivered to him manually, and he never saw them (J.A. 
100, 135), but he testified that the reason for the gift was 
“on the occasion of my 21st birthday” (J.A. 92-93). 

Appellant worked in England until September, 1934 (D. 
Ex. 10, opp. J.A. 86). He then went to New York, where 
he lived from October, 1934 until December, 1935, working 
as an apprentice for a firm of brokers, at nominal pay, and 
living in an apartment (J.A. 64, 111, 133-134; D. Ex. 10). 

While he was working in New York his parents were di¬ 
vorced (J.A. 106, 111), and thereafter his father lived on 
his estate, “Blumenow”, in Mecklenburg while his mother 
lived in the capital city of that Duchy (J.A. 138). 

Appellant left the United States in December of 1935 
and went to England (J.A. 134). In 1936 he entered the 
University of Cambridge, and he got an engineering degree 
there in June of 1939 (J.A. 64, 92, 123, 136-137). He testi¬ 
fied that from 1935 on his permanent place of residence 
was England (J.A. 80). While he was attending the Uni¬ 
versity he lived in furnished rooms (J.A. 136-137). 3 


3 In January of 1937 he had the securities transferred from de Bary to the 
bank of Rhodius-Koneigs Handelmaatschappij, N.V., also in Amsterdam, but 
he left his “current account” with de Bary (J.A. 37-38, 93). At some time 
the bank on its own initiative transferred the bonds sued for to J. Henry 
Schroder Banking Corporation in New York (J.A. 1S1). 




After getting his degree appellant, according to his testi¬ 
mony, attempted to get a position in England through the 
University placement service but found nothing suitable 
(J.A. 123). When the University closed for the long 
vacation in mid-July he decided to take a vacation and visit 
his parents in Germany (J.A. 72). He gave up his rooms, 
and put his few belongings in storage (J.A. 80, 124). He 
went to Germany by way of Flushing on a British pass¬ 
port (J.A. 53, 114). First he visited his father at Blume- 
now for a few days, then he joined his mother and his 
brothers and sisters at Bansin, a resort-place on the Baltic 
(J.A. 138). 

While he was at Bansin he suffered an accident while 
swimming; a severe blow broke his nose (J.A. 80). A local 
doctor straightened and plugged his nose with cotton (J.A. 
139). He returned to his father’s estate, then his father 
and stepmother drove him to a Dr. Gohrbrandt in Berlin, 
who examined him on August 18 and discharged him on 
the 19th (J.A. 139-140). His nose was in a cast, and he 
testified that he was in considerable pain and in a con¬ 
fused state (J.A. 140-141). He was able to get around, 
however, and returned by train to his father’s estate, where 
he was on the outbreak of war (J.A. 141). During that 
time, he testified, he had a headache and did not read the 
papers and he was not able to get news on his radio, so 
he had no idea there was any emergency and he made no 
effort to leave Germany between August 19 and Septem¬ 
ber 1 (J.A. 141-142). 

After the outbreak of war, the local Landrat required 
him to register as a foreigner, because he claimed to be a 
British citizen (J.A. 141). About the middle of Septem¬ 
ber, 1939, he removed the cast from his nose and took up 
his residence in Berlin, having decided to enter the Tech¬ 
nical University and do post-graduate work (J.A. 73, 141). 4 
To that end he secured through a friend in Holland a cer¬ 
tificate from Cambridge and he also got a certificate from 
the Gymnasium at Cologne (J.A. 142). 

4 He testified that he made inquiries about returning to England and was 
informed that the frontier was closed (J.A. 141). 
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The German authorities, however, refused to recognize 
his Cambridge degree and also refused to give credit for 
the practical work he had done in England, so before he 
could enter the school, even as an undergraduate, he had 
to work as a ‘ * practicant ’’ for about three months with a 
manufacturing concern in Berlin (J.A. 65, 143). 

He lived from September, 1939, until July, 1948, in an 
apartment in Berlin, 53 Kufsteinerstrasse, which belonged 
to his stepmother’s brother and which was furnished with 
the family furniture (J.A. 85, 144). 

Sometime during the winter of 1939-1940 he went to 
Obergurgl in Austria for the winter sports. He testified 
that he had decided to flee to Italy, which was then neutral 
(J.A. 66, 73). He was a skilled skier and mountaineer and 
was over or on the Italian border several times (J.A. 66, 
73, 150-151), but there was always someone with him (J.A. 
66 )/’ 

During 1940-1941 he was interrogated several times by 
the Gestapo and the police with reference to his ancestry 
and his national status. He was told that he had three 
choices: serve in the Army, obtain some exempt employ¬ 
ment, or be interned in a concentration camp (J.A. 66-67). 

He testified that he did not want to fight against Eng¬ 
land (J.A. 67). In addition to the personal danger in¬ 
volved in internment, he feared that it would involve his 
family and that the fact that his mother, who was born 
in the United States, was Jewish would be discovered (J.A. 
71, 147, 150). Accordingly, he says he decided to seek em¬ 
ployment which would exempt him from military service 
(J.A. 67). He obtained a position as interpreter in the 
censorship office and worked there from June 20, 1940, 
until the middle of July (J.A. 67) when he was discharged, 
apparently because of his claim to British nationality 
(J.A. 68, 85). 


s He learned a year and a half later, in 1941, that his companion was an 
agent of the Gestapo (J.A. 66). 
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He had registered in October, 1939, for the draft, his 
citizenship being stated as German and British (J.A. 54). 
A few days after his discharge from the censorship post, 
he was called up for service with the “Flak” (anti¬ 
aircraft) (J.A. 6S, 147). He knew more men than were 
needed were called up, so he reported late and was sent 
home again (J.A. 68). 

He then decided to apply for employment with the Rund- 
funk (German broadcasting service) and with that depart¬ 
ment of the Rundfunk which broadcast by shortwave to 
places overseas (J.A. 68, 146). He applied on August 5, 
1940, and immediately obtained a position (J.A. 68). 

The Rundfunk was the German Government’s radio 
monopoly. It operated under the Ministry of Propaganda, 
headed by Dr. Goebbels (J.A. 155). 

Appellant worked for the Rundfunk from August, 1940, 
until March or April, 1945, when the German defense was 
breaking down (J.A. 70, 85-S6). As to what he did and as 
to his motives for doing it, appellant testified at length 
and several written statements given by him to the British 
and American authorities were put in evidence (J.A. 64-71, 
72-75, 75-79). The main facts seem to be as follows. He 
started in August of 1940 as an announcer in German and 
English, working three or four days a week, so he was 
able to continue his studies (J.A. 68). He was not under 
contract but worked on a piece rate, and, at least toward 
the end of his service, his monthly income was about 2,000 
reichsmarks (J.A. 77, 162). 6 

For about nine months, beginning September, 1940, he 
worked for what was known as the “Europasender”, read¬ 
ing a war report called “Despatches” (J.A. 76). 7 For the 
most part, however, his work was on programs beamed 
to the Far East, Australia, New Zealand, and Africa. For 

6 The manager of the station received a monthly salary of 1,250 reichsmarks 
(J.A. 207). 

“ In another statement he said that he refused to read news to England 
(J.A. 69). 
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a while, until about September of 1942, he read the news 
on programs for Africa twice a week (J.A. 68, 76). He took 
a part as an actor in a program called “Front Line Family” 
(J.A. 76), and acted in other plays and sketches (J.A. 77). 
He did some reading of announcements in German on pro¬ 
grams for Germans overseas, not only political news, but 
also musical items, gags, and sketches (J.A. 81). 

i 

After a while he was ordered to work six days a week 
(J.A. 81, 156) and had to give up school (J.A. 68). From 
September, 1942, until the end of the war he produced a 
program “Anzac Tattoo”, which was broadcast for the 
benefit of the Australian and New Zealand troops, “To 
remove somewhat the hardship and to stress a little bit 
the comradeship” (J.A. 76, 160-161). On this program he 
collaborated with Norman Baillie Stewart (J.A. 167). He 
also read messages from prisoners of war which were 
beamed to Australia, New Zealand, and South Africa (J.A. 
163). 

From May, 1944, on he took part in a semi-political pro¬ 
gram, “Jerry Calling”, which contained propaganda (J.A. 
76, 167). He wrote some short sketches (J.A. 168) and, 
according to the appellee’s witness Cleinow, wrote some 
plays for broadcasting (J.A. 207). Towards the end of 
his service he was assigned to an emergency job of read¬ 
ing news from Hamburg, but never had to broadcast, 
though he did make some records (J.A. 77, 166). 

The Rundfunk officials regarded his work as essential 
(J.A. 157-159), and they obtained the continuation of his 
draft deferment (J.A. 156). 

Throughout the war he lived in the same apartment in 
Berlin. In 1941 he met a Jewish lady who was a refugee 
from Vienna and took her into his apartment (J.A. 70-71, 
74, 82). She lived there in concealment during the war, 8 
and they were successful in avoiding denunciation (J.A. 
71). In August, 1946, they were married in Berlin and 
continued to live in the apartment (J.A. 173-174). 

s She made one short visit to Vienna (J.A. 74). 
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British consular officials returned to Germany in 1945 
(J.A. 170), but the appellant did not apply for a passport 
until 1947 (J.A. 173). Sometime after the hostilities 
ended, when he could again take up professional work, he 
obtained employment with a Berlin firm of heating engi¬ 
neers (J.A. 75). He remained with them until the middle of 
July, 194S, and rose to a prominent position (J.A. 75). 

In July, 194S, he went alone to England and lived there 
for two or three months (J.A. 174-175), when he took a 
position with the French counterpart of the firm he had 
worked for in Berlin (J.A. 75) and moved to Paris, where 
he lived until 1954, when he came to the United States and 
was admitted under the British quota (J.A. 114-115, 119). 
He is now employed in New York and living there (J.A. 
176). 

There were in evidence written statements by the appel¬ 
lant as to his activities in Germany during the period 
1939-194S and as to his acquisition of the property in suit. 
In a report dated November 30, 1946, to the Allied au¬ 
thorities in Germany he stated that he acquired the bonds 
in “1932 as a gift from the Father” (J.A. 49). In his 
Notice of Claim filed with the Office of Alien Property he 
said: “Property acquired by claimant through purchase 
in 1932” (J.A. 62-63). In answers to interrogatories the 
appellant said: “I acquired the property by direct transfer 
from mv father. There was no consideration and the trails- 
fer was an advance on my inheritance” (J.A. 6, 104). In 
the answers to interrogatories he gave the date as Janu¬ 
ary 15, 1934 (J.A. 104). 

The property was vested by Vesting Order No. 18103 
dated June 26, 1951 (J.A. 35-37). 

THE DECISION OF THE DISTRICT COURT 

The District Court in a Memorandum Opinion reported 
132 F. Supp. 47 (J.A. 13-15) held that the property did not 
belong to the appellant and that he was an “enemy” within 
the Trading with the Enemy Act because he had been a 
voluntary resident of Germany from July, 1939 to April, 
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1948, and because be actively participated in the war on 
behalf of Germany and was an agent of the German Reich. 
In its Findings of Fact it found that the property was 
never manually delivered to the appellant and that no gift 
to him was made (J.A. 21); that he was voluntarily resident 
in Germany and voluntarily participated in German propa¬ 
ganda as an employee of the Rundfunk (J.A. 21). It con¬ 
cluded that the appellant had failed to prove ownership, 
that he was an “enemy” by reason of residence, because 
his activities constituted “enemy taint”, and because he 
was an “agent” of the German Government within the Act 
(J.A. 22). j 

In its Memorandum to the Clerk disposing of the motion 
to set aside the judgment the District Court said as to 
title, “He has neither established it nor has the Govern¬ 
ment negatived it” (J.A. 33). 

STATUTES INVOLVED 

Appellant has set out in his Brief (pp. 48-53) the rele¬ 
vant sections of the Trading with the Enemy Act. Also 
relevant are Executive Orders Nos. 8389 and 9193, sec¬ 
tions of which are printed in the Appendix hereto {infra, 
pp. 28-29). : 

SUMMARY OF ARGUMENT 

The most important fact in this appeal is that the Dis¬ 
trict Court, which saw and heard the appellant testify, 
did not believe his testimony as to his intent to reside, in 
Germany, his intent and attitude with respect to his broad¬ 
casting for the German Government during the war, or 
his account of the alleged gift of the securities from his 
father. Since the District Court’s findings were based on 
its observation of the appellant and his demeanor on the 
stand, they are not to be held “clearly erroneous”. 

j 

Since the appellant voluntarily resided in Germany from 
1939 to 1948, he was an “enemy” within the Act, although 
the Vesting Order was not issued until 1951. Enemy status 
under the Act is not to be determined on the basis simply 
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of liis residence and activities on the date of vesting; a 
person is an “enemy” for purposes of the Act if he 
resided in enemy territory or had “enemy taint” or was 
an enemy agent at any time during the war. Swiss Nat. 
Ins. Co. v. Miller, 53 App. D.C. 173, 2S9 F. 2d 571, affirmed, 
267 U.S. 42; Sarthou v. Clark, 78 F. Supp. 139 (S.D. 
Calif.). 

Because he engaged in enemy propaganda during the 

war and so furthered the enemy’s war effort, the appellant 

had “enemv taint” within Clark v. Uebersee Finanz-Kor- 
* 

poration, 332 U.S. 4S0, and he was also an agent of the 
enemy government. Uebersee Finanz-Kor poration v. Brow¬ 
nell, 133 F. Supp. 615 (D.C.D.C.); Sarthou v. Clark, supra. 

By reason of residence, enemy taint, and enemy agency, 
the appellant was an “enemy” who could not maintain a 
suit under Section 9(a). 

On the issue of ownership, as on other issues, the appel¬ 
lant’s testimony was inconsistent and improbable, and, 
since the District Court found that he was not a credible 
witness, it properly found that he had not sustained the 
burden of proof of ownership. 

ARGUMENT 

I. APPELLANT IS AN "ENEMY" FOR PURPOSES OF THE TRAD¬ 
ING WITH THE ENEMY ACT AND MAY NOT MAINTAIN THIS 
ACTION BECAUSE HE WAS "RESIDENT WITHIN" ENEMY 
TERRITORY, BECAUSE HE HAS "ENEMY TAINT", AND BE¬ 
CAUSE HE WAS AN "AGENT" OF THE ENEMY GOVERNMENT. 

If the appellant is an “enemy” as that term is defined 
in the Trading with the Enemy Act, he may not maintain 
this suit under Section 9(a) of the Act. Feyerabend v. 
McGrath, 89 U.S. App. D.C. 33, 189 F. 2d 694. And a plain¬ 
tiff under Section 9(a) has the burden of proving that he 
is not an enemy. See, Von Zedtwitz v. Sutherland, 58 App. 
D.C. 153, 26 F.* 2d 525, 526. 

The appellant is an “enemy” for three reasons: he was 
resident within” Germany within Section 2(a) of the Act; 
he had “enemy taint” within the intendment of the 1941 
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amendment to the Act; and he was an “agent” of the 
enemy government within Section 2(b). 

A. Appellant Was "Resident Within" Germany During the War 

The District Court found that the appellant was volun¬ 
tarily resident in Germany from 1939 to 1948 (J.A. 21) 
and hence held that he was an “enemy” within the Act 
(J.A. 22). The appellant attacks the court’s finding as 
clearly erroneous (Brief, pp. 44-46). 

On December 11, 1941 when the United States declared 
war on Germany he had been living in Berlin for over two 
years, in an apartment with his family’s furniture. Since 
August 1 or 5, 1940, he had worked in Berlin for the Rund- 
funk, the German Government radio. He continued to work 
for the Rundfunk until April of 1945 (J.A. 85-86), and he 
lived in the same apartment until July, 1948, when he left 
Germany (J.A. 85). 

Before that he lived in Germany continuously from 1919, 
when his German parents set up their home in Cologne, 
until mid-1933 except for some time, three or four years, 
spent in school in Austria, and except for vacation trips. 

As far as appears on this record, all appellant’s im¬ 
mediate family lived in Germany before the war and dar¬ 
ing the war, as far back as 1932 in the case of his father 
and 1919 with his mother (J.A. 128). Except for his bank 
account in Amsterdam—a place where he had no intention 
of living (J.A. 134)—and a few boxes of “oddments” and 
the like in storage in England (J.A. 39), he had no ties 
with any other country. He had worked for a year in 1933- 
1934 in England, as an unpaid apprentice, and lived in 
furnished rooms (J.A. 133). He had worked for a little 
over a year in New York as an apprentice at nominal 
wages. 9 He had attended an English university for three 
years, from 1936 until June, 1939, and lived in furnished 
rooms (J.A. 136-137). 


s D. Ex. 10 (J.A., opp. p. SC) shows two addresses in the United States, 





As for appellant’s stay in Berlin, certainly from 1946 
to 194S be was “resident” there in every ordinary sense 
of the term, whatever may have been the case earlier. It 
was the place where he had his home, where he got mar¬ 
ried, where he lived with his wife, and where he sought and 
obtained employment in his profession of a thermal engi¬ 
neer. And, as he admitted, as of 1946 he had no other place 
of abode to go to (J.A. 173). His relationship to Berlin 
was that of a resident, and he had no such relationship to 
anv other place. See, Ruoff v. Brownell , 14 F.R.D. 371 
(D.C.). 

During the period 1946-1948 the United States and Ger¬ 
many were still at war and if appellant was then “resident 
within” Germany for purposes of the Act, he was an 
“enemy”. “Resident within”, however, includes an element 
of intention, which distinguishes the “resident” from the 
transient and the sojourner (Guessefeldt v. McGrath , 342 
U.S. 30S, 311-312), and it is along that line that appellant 
aims his attack. He claims that he did not intend to estab¬ 
lish his “permanent residence” in Berlin (J.A. 197); that 
he had in July, 1939, a “permanent and settled home and 
place of abode” in England; and that all his stay in Ger¬ 
many from July, 1939, until nine years later was involun¬ 
tary and constrained. But the District Court, which saw 
appellant on the witness stand and heard him testify, found 
that he was not a credible witness and did not believe his 
explanations and his testimony as to his intention. That 
much is clear: he testified his father gave him the bonds, 
and the court found that no gift to him was ever effected: 
he testified that he staved in Germanv involuntarilv, and 
the court found to the contrary (J.A. 21). That fact, that 
the District Court did not believe his testimony, is fatal to 
his case. 

In appellant’s testimony and written statements were 
improbabilities which the court was not bound to believe. 
The court was not bound to believe, even when it was not 
contradicted, that a college student of 23, with no relatives 
in England, set up a home of his own and a “residence” in 
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furnished rooms in a university town. It was not required 
to believe that, after suffering a broken nose and being dis¬ 
charged by the doctor on August 19, and while he was fully 
able to move around, he was still so confused and dazed 
that for nearly two weeks he did not read the newspapers, 
could not get the news on the radio, heard nothing of the 
warnings to British nationals to quit Germany, and re¬ 
mained altogether innocent of any knowledge of the alarms 
of war in that critical period in 1939. Nor was the court 
called upon to believe his story that, having decided in 
1939-1940 to flee to neutral Italy (J.A. 66), he got to or 
over the Italian border and only had to “point my skis 
downwards” (J.A. 66) and then could not because he was 
shadowed by a Gestapo agent he did not learn to be such 
until more than a year later (J.A. 66). Similarly, the court 
was at liberty to disbelieve his story that, although he 
could have left Berlin legally in 1945, he was detained in 
that city until 1948 by reason of family considerations and 
financial necessity (J.A. 170-171). On the contrary, the 
court could conclude that from August 19 to September 1, 
1939, he could have left Germany, but took a chance in re¬ 
liance on his British citizenship; that he could have escaped 
from Obergurgl but refrained in the hope of a favorable 
ruling as to his draft status; and that he could have left in 
1945-1946, but decided that it was more profitable to stay 
where he was. And if the court did not believe the appel¬ 
lant’s explanations, it could infer from its disbelief that he 
remained in Germany voluntarily; that he counted on being 
able to “land on his feet”, as he did; and that, despite the 
war, he had the intent to remain in Germany “for the 
time being” which is a part of “resident within” for pur¬ 
poses of the Trading with the Enemy Act. Ecker v. At¬ 
lantic Refining Co., 222 P. 2d 618, 621 (C.A. 4), affirming, 
125 F. Supp. 605 (Md.), certiorari denied, 350 U. S. 847. 10 


3 <> In this respect the case resembles the Gvcssefcldt case on its remand. 
Guessfeldt claimed lie was detained in Germany, but on the trial the court 
found he remained voluntarily. Gvcssefcldt v. Broicnell, 94 IT.S. App. P.O. 
155, 213 F. 2d 24, certiorari denied, 348 U.S. 875. 
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Uncontradicted testimony does not always have to be 
believed. 

The trial court is not compelled to believe evidence 
which to it seems improbable, or to accept as true un¬ 
corroborated evidence of interested parties even 
though uncontradicted. [ Marcella v. Commissioner of 
Interned Revenue, 222 F. 2d 878, S83 (C.A. 8).] 

And see, Quock Ting v. United States, 140 U.S. 417, 420, 
421; Coumas v. Brownell, 222 F. 2d 331, 333 (C.A. 9); 
Greenfeld v. Commissioner of Internal Revenue, 165 F. 2d 
318, 319-320 (C.A. 4); Railway Mail Ass’n v. Chamberlin, 
148 F. 2d 206, 207 (C.A. 8). 

Moreover, the District Court saw and heard the appel¬ 
lant on the stand. 

... demeanor of an orally-testifying witness is “al¬ 
ways assumed to be in evidence”. The liar’s story 
may seem uncontradicted to one who merely reads it, 
yet it may be “contradicted” in the trial court by his 
manner, his intonations, his grimaces, his gestures, and 
the like. ... The witness’ demeanor, not apparent in 
the record, may alone have “impeached” him. [Broad¬ 
cast Music v. Havana-Madrid Restaurant Corp., 175 
F. 2d 77, SO (C.A. 2).] n 

See also, Vreeland v. Vreeland, 48 N.J. Eq. 56, 21 Atl. 627, 
631. And when the issue is the witness’ intent, as to which 
he alone can testify, the finding is practically “unassail¬ 
able”. United States v. Aluminum Co. of America, 148 F. 
2d 416, 433 (C.A. 2). 12 

The District Court saw and heard the appellant testify. 
It chose not to believe his story, and its finding cannot be 
said to be “clearly erroneous”. Nolan v. Werth, 79 U.S. 
App. D.C. 33, 142 F. 2d 9. 


11 In its Memorandum to the Clerk the District Court referred to “the 
plaintiff having testified at length and the Court having an opportunity to 
observe his attitude and demeanor on the stand and his method and manner 
of testimony ’ \ 

12 Appellant insists (Brief, p. 19) that his testimony was corroborated. If 
there was any corroboration, it was only by his own statements. 
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Appellant’s argument is that all this is irrelevant be¬ 
cause he was resident in France, not Germany, when the 
property was vested in 1951. Enemy status is, he says, a 
temporary and transitory thing, and when he left Germany 
in 1948 it ended (Brief, p. 34). 

On this theory appellant could have recovered his prop¬ 
erty if he had left Germany after the vesting because he 
would then cease to be an enemy, and Section 9(a) reads 
that “any person not an enemy” may sue. That is cer¬ 
tainly not the law. In Swiss Nat. Ins. Co. v. Miller, 53 App. 
D.C. 173, 289 Fed. 571, this Court said: 

It would have been useless to seize enemy-owned 
property if the owner could recover it immediately by 
the simple expedient of changing his residence or his 
place of business, [p. 573] 

The Supreme Court affirmed, saying that the term 
“enemy” as used in the Act “refers to the person who ... 
fulfilled the definition of enemy during the war”. Swiss 
Ins. Co. v. Miller, 267 U.S. 42, 44. 13 

Of course a vesting which may be sustained against a 
suit under Section 9(a) must be of the property of a per¬ 
son who is an enemy on the date of vesting, but it does 
not follow that whether a person is an enemy as of 1951 
is to be determined solely on the basis of his residence or 
activities on that date. In Sarthou v. Clark, 78 F. Supp. 139 
(S.D. Calif.), the property of one von NeindorfF had been 
vested. The court held that von Neindorif had not been 
“resident within” Germany, but it found that early in 
1942 he had acted as a German spy. A spy is an “agent” 

and therefore an “enemy” within Section 2(b) 14 but von 

; 

13 In Behn, Meyer <!jr Co. v. Miller , 266 U.S. 457, 471, the Court said, <( We 
think that subsection (a) of § 9 gives now, as the same words gave from the 
first, the right of recovery to any person never ‘an enemy or ally of enemy’ 
within the statutory definition.” And in Clarlc v. Uebersce Financ-Korp., 332 
TT.S. 480, 4S2, it construed an allegation that a plaintiff was not an enemy 
to mean that it ‘‘has not done business” in enemy territory. (Italics added 
in both quotations.) 

14 See, United States v. Leiner, 143 F. 2d 298 (C.A. 2). 
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Neindorff’s property was not vested until 1943 and 1944, 
and by then he had ceased to be a German “agent”, for 
he was in prison for offenses against German laws from the 
middle of 1942 until his death in 1944. The court stated 
the question for decision thus: 

W as Paul von Neindorff an officer, official or agent 
of the Government of Germany at any time between 
December 11, 1941, the date of the Axis declaration of 
war against the United States, and November 15, 1944, 
the date of the death of Paul von Neindorff? [p. 142] 

It held that: 

Paul von Neindorff after the entry of the United 
States into World War II was an officer, official or 
agent of the Government of Germany, and such con¬ 
clusion therefore, under the terms of the act, requires 
dismissal of the executor’s claim in this action, [p. 
143] 

The same conclusion is implicit in the Joint Resolution 
of October 19, 1951 (65 Stat. 451), which terminated the 
“state of war” with Germany and in a recent decision 
under it. The Resolution contained a proviso continuing 
in effect, notwithstanding the termination of the war, the 
authority to vest property which “prior to January 1, 
1947, was subject to vesting” under the Act. On this lan¬ 
guage the power to vest property which was “enemy” in 
1946 was continued notwithstanding subsequent events, in¬ 
cluding the termination of the war itself, and in LaDue & 
Co. v. Brownell, 220 F. 2d 46S (C.A. 7), certiorari denied, 
350 U.S. 823, a vesting of German property in 1953 was 
upheld. 

As a practical matter the rule for which the appellant 
contends would defeat the purposes of the Act. On his 
theory Goering or any of the other German warlords could 
have recovered vested property if, before it was discovered 
and vested in the United States, he had escaped into 
'Switzerland and established residence there. 1- ' The “freez- 

15Even if. as here, the property was not in the German's name, but in an 
account in the name of a Dutch bank, so that the ownership was not discovered 
until after the removal of the owner from Germany. 
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ing” of foreign assets under the Act would prevent him 
from avoiding vesting by a transfer of the property at any 
time during the war, but according to appellant he could 
accomplish that result by transferring himself. 16 


One purpose of the “freezing” program under the Act, 
which prohibited the transfers of foreign assets without 
a Treasury license, was to immobilize the assets so that 
title to them could not shift until the Government could 
determine whether they were needed to compensate the 
United States or its citizens for damage done by the gov¬ 
ernments of the nationals affected. Propper v. Clark , 337 
U.S. 472, 484. And it is clear that for the purposes of 
that program the status of “national” continued even 
after a change of residence. 


Executive Order No. 8389, as amended, which imple¬ 
mented the “freezing” powers under Section 5(b) of the 
Act, was made effective as to Germany as of June 14, 1941 


(6 F.R. 2S97) and defined 
eluding (Section 5E(i)): 


the word “national” as 


m- 


Any person who has been domiciled in, or a subject, 
citizen, or resident of a foreign country at any time 
on or since the effective date of this Order. [Emphasis 
added.] 


This definition was incorporated by reference into Sec¬ 
tion 10 of Executive Order No. 9193, as amended (10 F.R. 
6917), which delegated to the Alien Property Custodian 
the authority to vest property of nationals of “designated 
enemv countries”. Executive Order No. 9193 was dated 
July 6, 1942, so in it, presumably, that was the date “on 
or since” status as an enemy national was to be deter¬ 
mined. Since the appellant was, as of July 6, 1942, resi¬ 
dent in Berlin, then he was for vesting purposes a “na¬ 
tional of a designated enemy country”, and he continued 
to be such until the property was vested. 

16 Even under the Act as it stood before the 1941 amendment the status of 
enemy property could not be changed during the war. Miller v. Schutte, 52 
App. D.C. 359, 2S7 Fed. 604, 607; Schrijvcr v. Sutherland, 57 App. D.C. 214, 
19 F. 2d 6S8. 




18 


The Congressional ratification in Section 302 of the First 
War Powers Act, 1941 (55 Stat. 840), of the definition of 
“national” would seem to remove any doubt, if doubt 
there were, that Congress did not regard the status of 
“national” of Germany as the temporary thing that ap¬ 
pellant would have it. 1Ca 

The Executive Order definition of “national” accords 
with the interpretations of “enemy” by the courts, and, 
as we have seen, a person is an “enemy” for purposes of 
Section 9(a) if he was an “enemy” at any time during the 
war. Otherwise we might have a plaintiff who was an 
“enemy” with respect to property vested in 1944 and not 
an “enemy” as to property vested in 1946. 

Appellant cites (Brief, p. 38) the statement of Mr. 
Charles Warren, a draftsman of the original Act, that when 
a person leaves enemy territory he sheds his enemy status. 
Whether the Congress relied on that statement there is 
nothing to show, but in any event the courts have not fol¬ 
lowed it, for he was speaking of the case of an American 
citizen who returned to this country after his property had 
been seized, and the law is clear that such a return does 
not change enemy status once acquired. See, Swiss Nat. 
his. Co. v. Miller , supra. 17 

The cases cited by the appellant (Brief, pp. 34-37) are 
mainly prize cases and are distinguishable. The law of 
prize was concerned with the prevention of trade with 

16a In Clarlt v. Uebcrsee Finanz-Korp., 332 U.S. 4S0, the Supreme Court 
held that the 1941 amendment had broadened the Section 2 definition of 
“enemy” and that a corporation of which the stock was owned or controlled 
by enemies was itself an enemy. That accorded with the Executive Order 
No. S3S9 definition of “national”, which was also “on or since”. 

17 The report of the statement before the subcommittee is somewhat con¬ 
fused and not very intelligible. According to the report, Mr. Warren said 
that the person “would have a right to sue anyway under this bill as originally 
drafted, because the moment he moved out of Germany he became a United 
States citizen and came within the general provisions of section 9.” He was 
speaking of a case where the owner was an American citizen even when 
residing in Germany; if he were not, he would not become a citizen by leav¬ 
ing Germany. (Senate Hearings on H.R. 4960, 65th Cong., 1st Sess., pp. 
149-150.) 
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the enemy, which was illegal at common law. The Benito 
Estenger, 176 U.S. 568, 571; The Sally, 8 Cr. 382, 384; The 
Rapid, 8 Cr. 155, 162, 163. Once a man had left enemy 
territory it was no longer illegal to trade with him, so 
there was no reason to continue to treat him as an enemy. 
The Trading with the Enemy Act, however, deals not only 
with trade with the enemy, but also with seizure of enemy 
property located in this country, so different considera¬ 
tions govern the construction of “resident”. As we have 
pointed out (supra, p. 17), some provisions of the Act 
and the orders under it are designed to “freeze” enemy 
property and hold it for subsequent vesting, and appel¬ 
lant’s theory would defeat that purpose. 18 

Appellant also urges that the situation where a person 
has left enemy territory should have been dealt with under 
Section 2(c) of the Act designating him as an “enemy” 
(Brief, p. 44). But the legislative history of Section 2(c) 
indicates that it was framed to deal primarily with a quite 
different situation, with the cases of German citizens who 
did not reside in Germany at all during the war but in the 
United States. House Report No. 85, 65th Cong., 1st Sess., 
p. 3; Senate Report No. Ill, 65th Cong., 1st Sess., p. 4. 
In practice during World War I Section 2(c) was used to 
designate as “enemy” those Germans living in the United 
States, who were interned. Proclamation No. 1427, dated 
February 5, 1918 (40 Stat. 1745). 10 

I s Appellant also cites a number of cases under the Act which say merely 
that the question is whether the owner is an enemy on the date of vesting. 
In none of them, except possibly one, was the issue presented. That one, 
Jinsha v. McGrath, 90 F. Supp. S92, reached the absurd result of holding that 
enemy occupation of Japan had cut off the enemy character of a Japanese- 
controlled corporation. Cf. Fcycrahend v. McGrath, 89 U.S. App. D.C. 33, 189 
F. 2d 694. As we have shown (supra, p. 15), the owner must be an enemy 
as of the date of vesting, but the answer is not to be found only in his 
residence and activities on that date. 

if* Appellant’s argument (Brief, pp. 42-43) on the Convention with Great 
Britain is beside the point. If it were valid, citizens of Great Britain would 
stand better than that of citizens of the United States, for the property of 
the latter may be vested if they are residents of enemy territory. EcTcer v. 
Atlantic Refining Co., supra. Appellant cites Clark v. Allen, 331 U.S. 503, but 
in that case the property, though covered by the treaty, was held vestible. 
And sec, Stoehr v. Wallace, 255 U.S. 239, 251. 
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B. Because He Actively Participated in Enemy Propaganda. 
Appellant Had "Enemy Taint" and Was an Enemy Agent 
and Was Therefore an "Enemy" 

From August, 1940 until March or April, 1945, during the 
Battle of Britain and through the fighting in North Africa 
and the Allied invasion of the continent, the appellant was 
an integral and ready part of the German war machine. 
He not only took an active part in the German prosecu¬ 
tion of the war, but he was rated as essential by his su¬ 
periors who procured his deferment from service in the 
army (J.A. 156-159). 

The nature of his contribution to Germany’s effort is 
clear from what he did. He produced, in collaboration with 
the notorious Norman Baillie Stewart, a weekly program 
called “Anzac Tattoo” which was beamed to the Aus¬ 
tralian and New Zealand troops fighting in North Africa 
(J.A. 160). He read prisoner of war messages beamed to 
Australia and New Zealand (J.A. 69, 163). He acted in a 
radio play, “Front Line Family” (J.A. 76), and partici¬ 
pated in another program called “Jerry Calling” (J.A. 
162-163). He was an announcer, reader, actor, producer, 
author. 

All of these activities were based on the war, related to 
the war, and were designed to help Germany win the war. 
That the objective of enemy radio during the war was 
propaganda for the winning of the war is a matter of com¬ 
mon knowledge. Chandler v. United States , 171 F. 2d 921, 
926 (C.A. 1), certiorari denied, 336 U.S. 918. Appellant 
would admit on the stand only that “Jerry Calling” con¬ 
tained propaganda (J.A. 167), but as another court has 
said, it taxes credulity to ask the court to believe that the 
enemy was spending time and money on broadcasts simply 
to entertain the troops they were seeking to kill. Iva Ibuki 
Toguri d’Aquino v. United States , 192 F. 2d 338, 353 (C.A. 
9). 20 Their aim was to influence Allied public opinion and 


20 Appellant’s disingenuous attempt to disclaim knowledge of the purposes 
of the broadcasts (J.A. lJO-lfiO) could not have added to his credibility in 
the mind of the Court. 
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the armed forces of Great Britain and the United States 
(J.A. 210). An obvious tactic was to make the programs 
attractive with music and jokes so that men in danger and 
far from home, perhaps homesick, would continue to listen 
even to those parts of the program that were not “pure 
entertainment”. See, d’Aquino v. United States, supra, at 
p. 352. 

That appellant knew that the Rundfunk carried on its 
not disinterested activities under the superintendence of 
Dr. Goebbels (J.A. 155) is enough to establish that he 
knew what he was doing. He knew that he was broadcast¬ 
ing to the soldiers of Australia and New Zealand (J.A. 160), 
and he knew they were fighting Germans. He cannot but 
have known that what he was engaged in was propaganda, 
“psychological warfare”. He also knew that Germany was 
at war with the United States. 

No one with anv knowledge of historv since 1914 can 
doubt that radio propaganda is a part of war, and that 
the man who broadcasts on behalf of the enemy is aiding 
the enemy. See, Gillars v. United States, 87 U.S. App. D.C. 
16, 182 F. 2d 962, 971; d’Aquino v. United States, supra, at 
p. 352; Chandler v. United States, supra, at pp. 939-940. 

As the Trading with the Enemy Act’s definition of 
“enemy” was amended in 1941, the man who acts on be¬ 
half of the enemy, gives aid and comfort to the enemy, is 
to be classed as an “enemy” because he has “enemy 
taint”. Uehersee Finanz-Korp. v. Brownell, 133 F. Supp. 
615, 621, 624-625 (D.C.D.C.). To limit the effect of that 
amendment to cases where the fictitious entity of a corpo¬ 
ration comes into play would frustrate the intent of Con¬ 
gress to bring the definition of “enemy” into line with 
modern conditions. War is a “very practical kind of busi¬ 
ness”, and the Act should be given a practical construc¬ 
tion. United States v. Bergdoll, 272 Fed. 498, 502 (E.D. 
Pa.). And the classification of one who aids and abets the 
enemy and adheres to the enemy as an enemy himself 
traces back to common law. Miller v. United States, 11 
Wall. 268, 311-312. 
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More specifically, and in terms of the Section 2 defini¬ 
tion of “enemy”, the appellant was an 4 ‘enemy” because 
he was an enemy agent. The Act does not define “agent”, 
so we must take it in its ordinary meaning of one who acts 
for or on behalf of another. When appellant spoke over 
the radio he spoke on behalf of Germany, and he was an 
agent of Germany. Cf. Uebersee Finanz-Korp. v. Brownell, 
supra, at p. 625; Sartliou v. Clark, 78 F. Supp. 139 (S.D. 
Calif.). 

As he did with the issue of residence, appellant claims 
that what he did was done involuntarily. We have already 
discussed his credibility and pointed out that the District 
Court was not required to believe him {supra, pp. 12-14). 
As to his broadcasting activities the cynical bit of testi¬ 
mony reported on page 161 of the Joint Appendix in itself 
could justify a court in declining to believe his protesta¬ 
tions of innocence. And, as the District Court pointed out, 

Certainly there could be no compulsion in the matter 
of preparing or authoring skits. This called for some 
creative talent which even the Rundfunk could not 
discover unless it had been manifested to it. [J.A. 15]. 

Even assuming that initially the appellant was compelled 
to read messages and announcements over the radio, there 
was no compulsion on him to go further and to write 
plays and skits. The District Court’s finding that appel¬ 
lant was a “voluntary employee” of the Rundfunk (J.A. 
21) was amply justified. 21 

Nor does the fact that his broadcasting activities ceased 
in 1945 aid the appellant. As we have shown {supra, pp. 
15-19), the definition of “enemy” in the Act refers to a 
person who was an enemy at any time during the war. And 
on this point Sartliou v. Clark is authority against the ap- 

- 1 Appellant relies on cases like Soccodato v. Dulles, U.S. App. D.C. , 
226 F. 2d 243, to support his argument for compulsion. Those cases are dis¬ 
tinguishable; they go on the basis of “resolving factual doubts in favor of 
citizenship . . . [and] the necessity of proving expatriation by clear, un¬ 
equivocal and convincing evidence” (221 F. 2d at 247). In the instant case 
the burden of proof was on the appellant. 
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pellant. Von Neindorff was a German agent in 1942, and 
that fact disqualified his executor from recovering prop¬ 
erty vested in 1943 and 1944. Nothing in the language of 
the Act justifies a distinction in point of time between 
the various reasons for enemy character, residence, agent, 
and “taint”. 22 

IL THE APPELLANT FAILED TO PROVE BENEFICIAL ! 

OWNERSHIP OF THE SECURITIES. 

In its findings of fact the District Court found that the 
securities in question were never manually delivered to 
the appellant nor did he ever have physical custody there¬ 
of; that he had failed to prove ownership; and that no 
gift to him was made (J.A. 21). In its later Memorandum 
to the Clerk (J.A. 32-33), in which it denied appellant’s 
untimely motion for a new trial, it stated that the appel¬ 
lant had not established title (J.A. 33). 

A plaintiff under Section 9(a) may not recover on the 
basis of a bare legal title, he must carry the burden of 
proving that he had bona fide and beneficial ownership of 
the property. Thorsch v. Miller, 55 App. D.C. 295, 5 F. 2d 
118, 122-123; Fujino v. Clark, 172 F. 2d 384 (C.A. 9), cer¬ 
tiorari denied, 337 U.S. 937; Feller v. McGrath, 106 F. 
Supp. 147, 149 (W.D. Pa.), affirmed, 201 F. 2d 670 (C.A. 
3), certiorari denied, 346 U.S. 831. 

That is what the plaintiff failed to prove. In his report to 
the Military Government in Germany he stated that he 
acquired the property in 1932 as a gift from his father 
(J.A. 49). In his answers to interrogatories he said that he 
acquired the property as a transfer from his father as an 
advance on his inheritance (J.A. 6), and that was bn 

il-Appellant argues (Brief, pp. 14, 46) that his statements about his activi¬ 
ties for the Rundfunk were corroborated by his superiors. The ‘ ‘ corrobora¬ 
tion” took the form of written statements, the admission of which is difficult 
to understand since there was no opportunity for cross-examination (see J.A. 
213-215). In the result, the District Court, having decided that it did qot 
believe the appellant, seems to have decided that the ‘ ‘ corroboration ’ * was 
not entitled to belief either. And appellant’s claim that he was considered 
“unreliable” by the Germans (J.A. 68-69) was rebutted by Cleinow’s testi¬ 
mony (J.A. 208-213). i 
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January 15, 1934 (J.A. 104). In his Notice of Claim, 
filed under oath with the Office of Alien Property, he 
stated that he acquired the property through purchase in 
1932 (J.A. 62-63). On the stand he testified that the se¬ 
curities, with others, were given to him by his father on 
January 15, 1934, in Amsterdam, “on the occasion of my 
21st birthday” (J.A. 92-93). 

His birthday was in April, not in January, and even if 
we assume that what he meant Avas that the securities were 
given him in anticipation of his twenty-first birthday, 
there were inconsistencies, improbabilities, and omissions 
in his story that no lack of papers or loss of records could 
explain. 

In the first place, he admitted that when he signed the 
notice of claim he knew the ordinary meaning of “pur¬ 
chase” (J.A. 102); yet he left the statement stand, assum¬ 
ing that it had been written by his attorney “for some spe¬ 
cial purposes” (J.A. 102), which the witness did not spe¬ 
cify, but which must have included the purpose of obtain¬ 
ing a return of the property. However, he did correct the 
statement prepared by the attorney by writing in the date 
“1932” (J.A. 102). 

If a man received a gift of securities worth thousands of 
dollars from his father on the occasion of his twenty-first 
birthday, it would seem that his memory of the gift would 
center around the fact that it "was on that occasion, and that 
never, records or no records, would he have any difficulty 
in recollecting the year. 23 Yet on two occasions the appel¬ 
lant under oath stated that the transfer to him was in 1932. 

Even for a gift the transfer to him was peculiar. His 
father did not deliver the securities to him manually, and 
apparently he never saw them (J.A. 160). The property 

23 “How could you possibly make a mistake of that character? Here is a 
substantial amount of money in negotiable bonds being transferred to you, 
as you say. That doesn’t often happen in a person’s lifetime. You don’t 
reach 21 every day of the week.” (J.A. 108) 

Appellant admitted that this was the only gift his father made him 
(J.A. 108). 



25 


vested was only a fraction of the property given to him, but 
he cannot now recall what fraction (J.A. 136). Moreover, 
though it is claimed to have been a gift, transferring the 
legal and beneficial ownership to him, yet he did not take 
the securities to England, where he was living, or have 
them sent there, but he opened an account for them in 
Amsterdam, a city where he did not live and had no inten¬ 
tion of living (J.A. 134). He opened the account in which 
the securities were placed with de Bary and not with 
Koenigs, where one of the partners was a friend of his 
and he could not remember why (J.A. 134-135). 

Moreover, although the appellant testified on several 
other occasions that his father purchased an estate in 
Germany in 1932 and returned there to live, when he testi¬ 
fied about the alleged gift in 1934 he could not remember 
whether his father was then living in Amsterdam or came 
there from Germany for the purpose (J.A. 106). 

If the transfer to appellant’s name was in fact in 1932, 
the year his father returned to Germany to live, then the 
transfer may not have been bona fide at all. It may have 
been merely for the purpose of putting them in the name of 
some one who was not living in Germany, so that they 
would not have to be reported to the German foreign ex¬ 
change control authorities as German assets abroad. As 
the appellant knew, the German regulations on the subject 
dated back to 1931, the preceding year (J.A. 106). As of 
1932 the appellant seems to have been the only member of 
the family living out of Germany. If it was a real gift, 
and not a transfer for convenience, then the appellant 
knew it, and could have testified to what his father said. 

7 m l 

Yet when he was asked the question: 

Isn’t it the truth that when he [the father] decided to 
go back into Germany, it became convenient, possibly, 
to put them in someone else’s name, in Amsterdam, 
and leave them there? [J.A. 107] 

he did not state what his father said to him, but replied 
simply, “I don’t know” (J.A. 107). 
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The evasiveness of the appellant’s testimony on the 
stand, the omission and improbabilities in his story, ac¬ 
count for the trial court’s conclusion “having an oppor¬ 
tunity to observe his attitude and demeanor on the stand 
and his method and manner of testimony” (J.A. 32) that 
he had failed to prove ownership. Certainly he had not 
negatived, as he could have done if there had been a real 
and bona fide gift to him, the possibility that his father 
merely transferred the securities into his name for con¬ 
venience. 24 

On the motion for new trial the District Court seemed 
to take the view that it could not properly find that the 
appellant did not have title, because of the presumption 
arising from possession, citing Wolfgang v. Burrows , 86 
U.S. App. D.C. 340, 181 F. 2d 630. But the Burrows case 
went rather on the fact that the plaintiff failed altogether 
to identify the property as his. And whether the facts of 
this case give rise to any presumption in favor of the 
appellant is doubtful. He never had physical possession of 
the securities, they were in a New York bank in the name 
of Rhodius Koenig’s (J.A. 180). 25 All that the appellant 
had was a sort of second-degree claim, based on the fact 
that Koenig’s carried an account in his name. That does 
not seem to amount to “possession”. And whether the bank 
held as a bailee or not, the New York bank did not hold 
as a bailee for appellant, whose name was not known there 
(J.A. 180-181). And in any case, by testimony which the 
trial court did not believe, he failed to prove that at the 
date of vesting he was the beneficial and bona fide owner. 

There was no presumption of possession in favor of the 
appellant, despite the District Court’s statement to the 
contrary (J.A. 32-33), for the vesting order (J.A. 35) did 

24 If the father did so, he could be expected to support the appellant if 
called as a witness, and no inference could be drawn from the appellee’s 
failure to call the father or to take his deposition. United States v. Bcclcman, 
155 F. 2d 5S0, 5S4 (C.A. 2). 

25 The bank statements (J.A. 37-38, 40-45) merely show that appellant had 
an account in his name with Koenig’s. In New York, where the bonds were, 
appellant’s name had “nothing to do with it” (J.A. 180-181). 
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not find that he was in possession. As for ownership, the 
vesting order is not even evidence ( Stoehr v. Wallace, 255 
U.S. 239, 246). And any presumption, arising from the 
use of appellant’s name in the vesting order or by the 
banks would seem to have been overcome by the fact that 
his testimony was contradictory, improbable, and incred¬ 
ible. There were only two alternatives, a bona fide gift 
or not, and a finding that there was not a gift to the 
appellant necessarily involved a finding that the bonds 
were put in his name for some other purpose. See, Elliott 
v. Baker , 194 Mass. 518, 80 N.E. 450, 451. 

CONCLUSION 

The judgment of the District Court should be affirmed. 

Respectfully submitted, 

Dallas S. Townsend 
Assistant Attorney General ' 

James D. Hill 
George B. Searls 
Irwin A. Seibel 
Attorneys , Department of Justice 
Attorneys for Appellee. 


January, 1956. 
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APPENDIX 

Executive Order No. 8389 , as amended by Executive Order 
No. 8785 , June 14 , 1941 (6 F.R. 2897 ) : 

* * • 

E. The term “national” shall include, 

(i) Any person who has been domiciled in, or a sub¬ 
ject, citizen or resident of a foreign country at any 
time on or since the effective date of this Order. 

(ii) Any partnership, association, corporation or 
other organization, organized under the laws of, or 
which on or since the effective date of this Order had 
or has had its principal place of business in such 
foreign country, or which on or since such effective 
date was or has been controlled by, or a substantial 
part of the stock, shares, bonds, debentures, notes, 
drafts, or other securities or obligations of which, was 
or has been owned or controlled by, directly or in¬ 
directly, such foreign country and/or one or more 
nationals thereof as herein defined, 

(iii) Any person to the extent that such person is, 
or has been, since such effective date, acting or pur¬ 
porting to act directly or indirectly for the benefit or 
on behalf of any national of such foreign country, ... 

* * * 


Executive Order No. 9193 , as amended (7 F.R. 5205 ): 

10. For the purpose of this Executive Order: 

(a) The term “designated enemy country” shall 
mean any foreign country against which the United 
States has declared the existence of a state of war 
(Germany, Italy, Japan, Bulgaria, Hungary, and 
Rumania) and any other country with which the United 
States is at war in the future. The term “national” 
shall have the meaning prescribed in section 5 of 
Executive Order No. 8389, as amended: Provided, 
however, That persons not within designated enemy 
countries (even though they may be within enemy- 
occupied countries or areas) shall not be deemed to be 
nationals of a designated enemy country unless the 
Alien Property Custodian determines: (i) that such 
person is controlled by or acting for or on behalf of 
(including cloaks for) a designated enemy country or 
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a person within such country; or (ii) that such person 
is a citizen or subject of a designated enemy country 
and within an enemy-occupied country or area; or 
(iii) that the national interest of the United States 
requires that such person be treated as a national of 
a designated enemy country. For the purpose of this 
Executive Order any determination by the Alien Cus¬ 
todian that any property or interest of any foreign 
country or national thereof is the property or interest 
of a designated enemy country or national thereof 
shall be final and conclusive as to the power of the 
Alien Property Custodian to exercise any of the power 
or authority conferred upon me by section 5(b) of the 
Trading with the enemy Act, as amended. 

* * • 
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tBmteb States Court of Uppeate 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 12,954 

Erwin G. Hansen, appellant 
v. 


Herbert Brownell, Jr., Attorney General, as Successor to 
the Alien Property Custodian, appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
THE DISTRICT OF COLUMBIA 


FOR 


BRIEF FOR APPELLEE IN REPLY TO BRIEF FOR AMICI 

CURIAE 

Except for a passing reference to “enemy taint” (pp. 11- 
12), the brief filed by the amici curiae deals almost entirely 
with the question of the effect of “former residence” in 
enemy territory on the capacity of a plaintiff to sue under 
Section 9(a) of the Trading with the Enemy Act. It does, 
however, advance some additional arguments and empha¬ 
sises some considerations more than did the briefs of the 
appellant. Because of that fact, and in accordance with 
Rule 18(i) of this Court, this Reply Brief is respectfully 
submitted. 

i 

1. The Cases Do Not Hold That Enemy Status May Be Changed 

Or Lost During the War 

The brief of the amici states (p. 6) that the “significant 
date” for the determination of enemy status is the date of 
vesting and that that is so “on the authorities”, apparently 

(l) 
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referring to the cases cited by appellant. But with one 
dubious exception 1 the cases cited dealt with situations 
where the circumstances of the plaintiff were the same on 
the date of vesting as on the date of the declaration of war, 
and the general language used in those cases cannot be con¬ 
strued to he even dictum on a question not before the court. 2 
In none of the cases cited did the court hold that enemy char¬ 
acter, once acquired, could be shucked off by a change of 
residence or a cessation of activities on behalf of the enemy. 
The enemy character or status of property or its owner 
does not result from the fact of vesting or seizure; it exists 
or not according to the facts of the owner’s residence or 
activities. Our position is that if a person is an “enemy” 
at any time during the war by reason of residence or of his 
activities, then he continues to be an “enemy” and his prop¬ 
erty may be rightly seized under Section 7(c) or vested 
under Section 5(b) as long as the state of war continues. 3 

That was the way the court in SartJiou v. Clark, 78 F. 
Supp. 139 (S. D. Calif.), viewed the problem, whether von 
Neindorff had been an enemy by reason of acting as an 
enemy agent “at any time” between December 11, 1941, 
and the date of his death in 1944, and that was the question 
the court decided in favor of the Government. 

The Trading with the Enemy Act, like any statute, is to 

be interpreted to effectuate its purposes. United States v. 

Chemical Foundation, 272 IT. S. 1, 10. Two purposes of the 

Act are to enable the United States to seize property of the 

nationals and adherents of the enemv in order to use it 

* 

1 Jinsha v. McGrath , 90 F. Supp. 892 (Hawaii). If that case 
stands for the proposition urged by the amici and by the appellant, 
we submit that it was wrongly decided. 

2 “. . . general expressions, in every opinion, are to be taken in 

connection with the case in which those expressions are used. If 
they go beyond the case, they may be respected, but should not 
control the judgment in a subsequent suit . . .”. Cohens v. 

Virginia, 6 Wheat. 264, 398,*399, cited in United States v. Buxton 
Lines, 165 F. 2d 993, 995 (C.A. 4). And see, Bramu'ell v. United 
States Fidelity & Guaranty Co., 269 U.S. 483, 489. 

3 And if it was correctly vested as “enemy”, then his status con¬ 
tinues even after the end of the war for purposes of Section 9(a). 


3 


in the prosecution of the war and to pay claims of the United 
States and of its citizens, “to reimburse the expense of an 
unjust war”. Ware v. Hylton, 3 Dali. 199, 227; Propper v. 
Clark, 337 U. S. 472, 484. Those purposes continue as long 
as the state of war, and there is no reason why the man who 
acts as an enemy agent in 1942 should stand better under 
the Act than he who does so in 1945 or 1948. 

The interpretation urged by the amici, on the other hand, 
would make the application of the Act a matter of chance 
and a race of diligence. It must frequently be the case that 
the facts as to the ownership of property or the status of the 
owner cannot be ascertained until hostilities have ceased and 
access can be had to enemy territory and records. That view 
would put a premium on concealment and the use of “cover” 
accounts. And it may well be the case that even when the 
name of the owner of property is known, the Custodian will 
not learn until the fighting has ended that he is within 
enemy territory or has been acting for the enemy. 

The amici also urge (Brief, pp. 7-8) that, on our position 
property of inhabitants of territories which had been occu¬ 
pied by the enemy could be vested “without compensation” 
after the end of the occupation. 

This objection would apply to the cases of German or 
Japanese nationals who, before the United States entered 
the war, moved into occupied France or China, not as gov¬ 
ernment employees or officials, but for purposes of their 
own, and who, at the conclusion of the occupation, were 
unable to leave. In such situations even the governments 
of the liberated countries might want the United States to 
vest the property those persons had here. 

In practice Congress has left the question of post-occupa¬ 
tion vestings to the discretion and good sense of the Custo¬ 
dian. 4 It dealt with the problem, as it did following World 
War I, by return legislation. Following World War I Con¬ 
gress added Section 9(b) to the Act, authorizing claims and 
suits by persons who were technically “enemies” because 

4 The Custodian rarely vested the property of nationals of enemy- 
occupied territories. Annual Report . Office of Alien Property 
Custodian (year ending June, 1944), p. 6. 
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of the occupation, but who were enemies for that reason 
alone. Similarly, in 1946, Congress enacted Section 32, 
authorizing administrative returns to friendly nationals 
who were “technical enemies”. There was no amendment 
to Section 9(a), and when, in 1947, Congress enacted legis¬ 
lation for the return of Italian property, it did so, not by 
amending Section 9(a), but by amending Section 32. 61 

Stat. 7S4. Senator Vandenberg explained that the amend¬ 
ment was necessarv because Italv, a co-belligerent in fact 
since 1943, was classed as an enemy. 93 Cong. Rcc. 8248. 
See also, 93 Cong. Rec. 10258; S. Rep. No. 390, 80th Cong., 
1st Sess., pp. 2-3. 5 

Significantly, with certain irrelevant exceptions, as to 
persons who had been in Germany during the war, Sections 
32(a)(2)(C) and (D) {infra, pp. 9-4) prohibited returns 
to persons “at any time” voluntarily resident or present 
in that country after December 7, 1941. See, Hawley v. 
Brownell , 94 IT. S. App. D. C. 104, 215 F. 2d 36. Section 32 
was enacted to enlarge the authority to return property 
under the Act over the authority under Section 9(a); it 
would be at least incongruous to hold that the appellant 
could get as a matter of right under Section 9(a) a return 
he would have to be denied as a matter of grace under Sec¬ 
tion 32. 

In sum, enemy character, once acquired, has been viewed 
by the Congress and by the courts as an enduring, not a 
transitory, thing; what gives rise to it is war and it lasts as 
long as the war. 

2. The District Court’s Interpretation Accords With the Policy 

of the Act 

The amici appear to rely (Brief, p. 7) on a literal “read¬ 
ing” of Section 2. r * But the policy of a statute is to be pre- 

r * Returns to nationals of fonnerlv occupied countries were made 
on the basis of certification by the interested government that the 
nationals in question had not collaborated with the enemy, etc. 
Annual Report, Office of Alien Property (year ending June, 1947), 
p. 84. 

6 This is the same argument as that made by the appellant that 
Section 2 is in “the present tense” (Brief, p. 39). Read literally 
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ferred to “technical rules of grammatical construction”. 
Heydenfelt v. Daney Gold, etc., Co., 93 U. S. 634, 638. 

The policy of the law as to enemy property, not only as 
expressed in the World War II system of Treasury licenses 
under Section 5(b) of the Act, but also as expressed in sec¬ 
tions of the original 1917 Act and the policy of the common 
law, has been to hold enemy property, once it has come 
within reach of the seizure power of the United States, sub¬ 
ject to that power until the war ends or the Government re¬ 
leases it; the property is not to be withdrawn from the reach 
of that power by the act of the owner or by a change in his 
circumstances. 

In 1877 the Supreme Court held that an enemy might 
transfer his property during the war, but that the transfer 
vras subject to be set aside if the United States later de¬ 
cided to seize it and condemn it. Conrad v. Waples, 96 U. S. 
279. 

Similarly, during World War I, even with respect to a 
transaction occurring before the enactment of the Trading 
with the Enemy Act, this Court held, on the basis of the com¬ 
mon law and Section 7(b) of the Act, that the transaction 
was invalid as against the Custodian; the enemy could not 
liquidate its holdings in this country. Schrijver v. Suther¬ 
land, 57 App. D. C. 214, 19 F. 2d 68S. Enemy property was 
not to be removed. Miller v. Schutte, 52 App. D. C. 359, 287 
Fed. 604, 607. 

Most recently, under Executive Order No. 8389/ the title 
to foreign assets in this country was “frozen”, as a “prepa¬ 
ration for the storm of war” (Silesian-American Corpora¬ 
tion v. Clark, 332 U. S. 469, 476), in order to facilitate the 
use of those assets in the war effort—as by vesting—and to 
preserve them intact for postwar settlements and negotia¬ 
tions. Zittmsin v. McGrath, 341 U. S. 446, 453-454; Cropper 
v. Clark, 337 U. S. 472, 484. The “freezing” controls pre¬ 
vented a transfer by the owner valid as against the United 

Section 2 has no tense. Something has to be read in, even on appel¬ 
lant’s interpretation; the question is what will accord with the 
policy of the Act. 

7 Applied to German property June 14, 1941 (6 F.R. 2897). 
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States ( Orvis v. Brownell, 345 U. S. 183, 187; State of the 
Netherlands v. Federal Reserve Bank, 201 F. 2d 455 (C. A. 
2)), but according to the amici the owner could accomplish 
the “unfreezing” of his property by stepping across the 
German border or taking a plane for England. The con¬ 
trols might remain, but to no useful purpose. 

3. There Is No Real Constitutional Question 

The amici also make the point that the interpretation we 
urge might result in unconstitutional confiscation of the 
property of “friendly aliens” (Brief, pp. 8-9). We sub¬ 
mit that there is no substantial question of constitutionality. 

The common law, against which we must read the con¬ 
stitutional guaranties and the Act, was that every citizen, 
subject, inhabitant, or adherent of the enemy was himself 
an “enemy” and his property, wherever located, was sub¬ 
ject to seizure and confiscation. Ware v. Hylton, 3 Dali. 
199, 225-226; Brown v. United States, 8 Or. 110; Miller v. 
United States, 11 Wall. 268; Hi jo v. United States, 194 U. S. 
315, 322; Klein v. Palmer, 18 F. 2d 932, 934 (C. A. 2); Teeht 
v. Hughes, 229 N. Y. 222,128 N. E. 185. As to the “rights” 
generally of enemies, see DeLaceyx. United States, 249 Fed. 
625, 626* (C. A. 9), and McNair, Legal Effects of War (3d 
ed.), p. 37. And cf. Ludecke v. Watkins, 335 U. S. 160. 

The Supreme Court recently said, in Johnson v. Eisen- 
trager, 339 U. S. 763, 772-773: * 

American doctrine as to effect of war upon the status 
of nationals of belligerents took permanent shape fol¬ 
lowing our first foreign war. Chancellor Kent, after 
considering the leading authorities of his time, declared 
the law to be that “. . . in war, the subjects of each 
country were enemies to each other, and bound to re¬ 
gard and treat each other as such.” Griswold v. Wad- 
dington, 16 Johns. (N. Y.) 438, 480. If this was ever 
something of a fiction, it is one validated by the actuali¬ 
ties of modern total warfare. Conscription, com¬ 
pulsory service and measures to mobilize every human 
and material resource and to utilize nationals— 
wherever they may be—in arms, intrigue and sabotage, 
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attest the prophetic realism of what once may have 
seemed a doctrinaire and artificial principle. With 
confirmation of recent history, we mav reiterate this 
Court’s earlier teaching that in war “every individual 
of the one nation must acknowledge every individual of 
the other nation as his own enemy—because the enemy 
of his country.” The Rapid, 8 Cranch 155, 161. See 
also White v. Burnley, 20 How. 235, 249; Lamar v. 
Browne, 92 U. S. 187, 194. And this without regard to 
his individual sentiments or disposition. The Benito 
Estenger, 176 U. S. 568, 571. The alien enemy is bound 
by an allegiance which commits him to lose no oppor¬ 
tunity to forward the cause of our enemy; hence the 
United States, assuming him to be faithful to his al¬ 
legiance, regards him as part of the enemy resources. 

In the light of these authorities, the definition of “enemy” 
in Section 2, including persons “resident within” and 
enemy “agents”, even “at any time during the war”j is 
clearly within constitutional limits. 8 The property of Ger¬ 
man citizens resident in the United States mav constitu- 
tionally be confiscated. Klein v. Palmer, supra. No reason 
appears why the property of German citizens, resident in 
Germany from 1941 to 1946 or 1948 should be entitled to 
more protection. 

Admittedly, the Act mitigated the force of the common 
law, chiefly by excluding from the definition of “enemy” 
individuals whose only connection with the enemy state was 
nationality, and by setting up a system of licenses for trade. 
See, S. Rep. No. 113, 65th Cong., 1st Sess., pp. 1, 10-11; 
H. Rep. No. 85, 65th Cong., 1st Sess., pp. 1-2. 

There is no reason to infer that when Congress used the 
everv-dav word “resident” in Section 2 it intended to take 

* w 

over the rule of some of the prize cases that enemy char- 

8 The Supreme Court’s affirmance of Kaku Nagano v. McGrath , 
187 F. 2d 759 (C.A. 7), by an equally divided court (342 U.S. 916) 
implied no approval of the Seventh Circuit’s characterization of 
the plaintiff as a “friendly alien”. Lambros v. Young, 79 U.S. App. 
D.C. 247, 145 F. 2d 341, 343. Cf. Johnson v. Eisentrager, supra; 
Klein v. Palmer, supra. 


acter ceased with ‘ ‘ commercial domicile ”. “ Resident ’ ’ had 
been used also in relation to captures on land (see, for ex¬ 
ample, Miller v. United States, 11 Wall. 268, 306), and the 
law of maritime prize had no application ashore. Mrs. 
Alexander's Cotton, 2 Wall. 404. Congress was legislating 
a definition of “enemy” not only for purposes of trade, 
as to which licenses were provided, but also for purposes 
of seizures of enemy property in the United States, and 
as to such property the policy of the 1917 Act was to hold 
it in statu quo. Sclirijver v. Sutherland, supra; Miller v. 
Scliutte, supra. The final disposition of that “enemy” 
property was to be “as Congress shall direct”. Trading 
with the Enemy Act, Sec. 12; Cummings v. Deutsche Bank, 
300 IT. S. 115. In the context of World War I that meant 
Section 9(b); after World War II it means Section 32. 

We take it that the constitutional limits of the definition 
of “enemy” are to be found in the common law as it stood 
in 1787. As of that date a citizen or subject of an enemy 
state was an enemy. See, Ware v. II git on, 3 Dali. 199. If 
the appellant was a citizen of Germany and a resident of 
that country from 1939 until 1948, as well as a propagandist 
for Germany during the war, treating him as an “enemy” 
would appear to raise no serious question of constitution¬ 
ality. 

Respectfully submitted, 

Dallas S. Townsend, 

Assistant Attornel General. 
James D. Hill, 

George B. Searls, 

Irwin A. Seibel, 

Attorneys, Department of Justice, 

Attorneys for Appellee. 


March, 1956. 
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SUPPLEMENT 

Trading with the Enemy Act: 

Sec. 32. 21 (a) The President, or such officer or 
agency as he may designate, may return any property 
or interest vested in or transferred to the Alien Prop¬ 
erty Custodian (other than any property or interest 
acquired by the United States prior to December 18, 
1941), or the net proceeds thereof, whenever the Presi¬ 
dent or such officer or agency shall determine— 

(1) that the person who has filed a notice of claim 

i 

for return, in such form as the President or such 
officer or agency may prescribe, was the owner of 
such property or interest immediately prior to its 
vesting in or transfer to the Alien Property Custo¬ 
dian, or is the legal representative (whether or not 
appointed by a court in the United States), or succes¬ 
sor in interest by inheritance, devise, bequest, or 
operation of law, of such owner; and 

(2) that such owmer, and legal representative or 
successor in interest, if any, are not— 

• • • • • 

(C) an individual voluntarily resident at any 
time since December 7, 1941, within the territory 
of such nation, other than a citizen of the United 
States or a diplomatic or consular officer of Italy or 
of any nation with which the United States has riot 
at any time since December 7, 1941, been at war: 
Provided, That an individual who, while in the 
territory of a nation with which the United States 
has at any time since December 7, 1941, been at 
war, w’as deprived of life or substantially deprived 

21 Section 32 added by Public Law 322, 79th Cong., approved 
March 8, 1946 (60 Stat. 50). Section 32(a)(2) amended by Public 
Law 671, 79th Cong., approved August 8, 1946 (60 Stat. 925), by 
Public Law 370, 80th Cong., approved August 5, 1947 (61 Stat. 
784), and by Public Law 859, 81st Cong., approved September 29, 
1950 (64 Stat. 1080). 


of liberty pursuant to any law, decree, or regula¬ 
tion of such nation discriminating against politi¬ 
cal, racial, or religious groups, shall not be deemed 
to have voluntarily resided in such territory; or 

(D) an individual who was at any time after 
December 7, 1941, a citizen or subject of Germany, 
Japan, Bulgaria, Hungary, or Rumania, and who 
on or after December 7, 1941, and prior to 
the date of the enactment of this section, was 
present (other than in the service of the United 
States) in the territory of such nation or in any 
territory occupied by the military or naval forces 
thereof or engaged in any business in any such 
territories: Provided , That notwithstanding the 
provisions of this subdivision (D) return may be 
made to an individual who, as a consequence of 
any law, decree, or regulation of the nation of 
which he was then a citizen or subject, discriminat¬ 
ing against political, racial, or religious groups, 
has at no time between December 7, 1941, and the 
time when such law, decree, or regulation was 
abrogated, enjoyed full rights of citizenship under 
the law’ of such nation: And provided further , 
That, notwithstanding the provisions of subdi¬ 
vision (C) hereof and of this subdivision (D), re¬ 
turn may be made to an individual who at all times 
since December 7, 1941, was a citizen of the United 
States, or to an individual who, having lost United 
States citizenship solely by reason of marriage to a 
citizen or subject of a foreign country, reacquired 
such citizenship prior to the date of enactment of 
this proviso if such individual would have been a 
citizen of the United States at all times since De¬ 
cember 7, 1941, but for such marriage: And, pro¬ 
vided further, That the aggregate book value of 
returns made pursuant to the foregoing proviso 
shall not exceed $9,000,000; and any return under 
such proviso may be made if the book value of any 
such return, taken together with the aggregate 
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book value of returns already made under such 
proviso does not exceed $9,000,000; and for the 
purposes of this proviso the term “book value” 
means the value, as of the time of vesting, entered 
on the books of the Alien Property Custodian for 
the purpose of accounting for the property or in¬ 
terest involved; . . P 

• • • # • 


22 Amended by Public Law 378, 82nd Cong., approved June 6, 
1952 (66 Stat. 129). See section 2 of Public Law 859, 81st Cong., 
approved September 29, 1950. i 

i 
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Statement of Question Presented. 

Whether an individual who was resident within the ter¬ 
ritory of a neutral nation at the time of the vesting of his 
property under the Trading with the Enemy Act is an 
“enemy” within the meaning of section 2(a) of such Act, 
so as to preclude him from maintaining a suit for the return 
of such property under section 9(a) thereof, solely because 
he had previously resided within the territory of a nation 
with which the United States was at war. 
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UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA CIRCUIT. 


No. 12,954. 


ERWIN G. HANSEN, 

APPELLANT, j 

V. ! 

HERBERT BROWNELL, JR., Attorney General, as 
Successor to the Alien Property Custodian, 

APPELLEE. 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA. 


BRIEF FOR LAURA IRENE de COURTEN, NIKO¬ 
LAUS, CANDIDA AND SELINA ROMMEL, AS 
AMICI CURIAE. 


Introductory Statement. 

This brief is filled on behalf of Laura Irene de Courten 
and Nikolaus, Candida and Selina Rommel as amici curiae 
by consent of all the parties hereto, pursuant to Rule 18(i) 
of the General Rules of this Court (Appendix, p. la). 

Miss de Courten is the unmarried daughter and the Rom- 
mels are the orphaned minor grandchildren of Mrs. Rosa- 
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mond Blanchard de Courten, a native-born American citizen, 
who in 1903 married Carlos de Courten, a citizen of both 
Switzerland and Germany. Mr. de Courten and both parents 
of the Rommel children died during the war. In January, 
1946, the amici and Mrs. de Courten moved to Switzerland 
from Miesbach, Bavaria, where they had resided up till 
then. The move was made with the knowledge and all neces¬ 
sary consent of the occupying authority. Continuously since 
their removal to Switzerland the amici have been permanent 
residents of that country. The Rommel children are Ger¬ 
man citizens by birth. Miss de Courten acquired both Swiss 
and German citizenship by birth, but in September, 1946, 
after her removal to Switzerland, she renounced her German 
citizenship and this renunciation was accepted by the acting 
German Government. 

From time to time during the war, reports were filed as 
required of the interests which the amici had in trusts in 
the United States created by American relations. In 1947 
the interests of these persons in one of the trusts was vested 
by the Attorney General acting under the Trading with 
the Enemy Act and in 1951 their interests in the other 
trusts were similarly vested by him. At both times a state 
of war with Germany still existed, though Germany had sur¬ 
rendered unconditionally on May 8,1945, and the President 
had proclaimed the cessation of hostilities in World War II 
on December 31,1946 (Senate Report No. 892, 82d Congress, 
First Session, U.S. Code Congressional Service, 1951, p. 
2354; Proclamation No. 2714,12 F.R. 1, U.S. Code Congres¬ 
sional Service, 1947, p. 1895). 

Claims for the return of these interests have been made 
under section 9(a) of the Trading with the Enemy Act and 
these claims are pending in the Office of Alien Property. 

In discussions with the Office of Alien Property counsel 
have taken the position that, since the persons whose inter¬ 
ests in property were vested were at the time of the vesting 
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orders resident in Switzerland, the property must be re¬ 
turned to the claimants. The Government has opposed this 
position. Because the interests which were vested are 
future interests and are contingent on the claimants surviv¬ 
ing a life in being, the claims have not been acted upon by 
the Office. They have, however, had the kindness to inform 
counsel that the issue is raised in the case at bar. They have 
had the further kindness to consent to the filing of a brief 
in the instant case for the amici curiae. 

In the case at bar the issue is raised of whether a person 
who is not on the date of vesting a resident of a country 
with which the United States is at war falls within the defi- 
nition of “enemy” in the statute because he had previously 
been resident in that country at some time during the war. 

Because of the effect which a decision in the case at 
bar on this issue will have on the claims referred to above 
pending before the Office of Alien Property, we pray that 
the Court will consider our brief, which is limited to the 
issue of whether the definition of enemy in the Trading with 
the Enemy Act includes a person who at the date of vesting 
is not resident nor physically present in enemy territory. 

Summary of Argument. 

I. The matter in issue involves section 9(a) of the Trad¬ 
ing with the Enemy Act, which provides for the return of 
property vested under the Act of any person not an enemy 
or ally of enemy, and section 2, which defines those terms. 
“Enemy” is defined to include any individual “resident 
within the territory” of any nation with which the United 
States is at war. 

II. (A) The appellee admits that the status of the person 
at the time of vesting controls, but contends that a person 
who was at any time during the war resident in Germany 
continues to be an enemy after he becomes resident else- 
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where. The clear language of the statute, the decisions in 
prize cases, the intention of Congress and the effect that 
such an interpretation would have are all persuasive 
against the contention. 

(B) The interpretation proposed by appellee would 
raise grave constitutional questions under the Fifth Amend¬ 
ment to the Constitution, which forbids the taking of private 
property without just compensation. 

III. Because of the power given to the President to in¬ 
clude other persons within the term “enemy,” the inter¬ 
pretation urged in this brief would not defeat the purposes 
of the Act. The phrase “enemy taint” means indirect con¬ 
trol or ownership. Certain cases cited by the appellee are 
commented on. 


Argument. 

I. The Statutory Provisions Involved. 

The Trading with the Enemy Act provides that “any 
person not an enemy or ally of enemy” claiming an interest 
in property seized by the Alien Property Custodian is en¬ 
titled to the return of his property upon establishing his 
interest in a suit in the appropriate District Court of the 
United States. 

Trading with the Enemy Act, sec. 9(a), 50 U.S.C. 

Appendix, § 9(a). 

The word “enemy” is defined (in sec. 2) “for the pur¬ 
poses” of the Act to include, so far as believed here rele¬ 
vant: 

“(a) Any individual ... of any nationality, resi¬ 
dent within the territory (including that occupied by 
the military and naval forces) of any nation with which 
the United States is at war . . . 
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“(b) The government of any nation with which the 
United States is at war, or any political or municipal 
subdivision thereof, or any officer, official, agent, or 
agency thereof. I 

“ (c) Such other individuals ... as may be natives, 
citizens or subjects of any nation with which the United 
States is at war . . . wherever resident ... as the 
President, if he shall find the safety of the United States 
or the successful prosecution of the war shall so require, 
may, by proclamation, include within the term 
* enemy \” 


It is believed that the words “ally of enemy” as defined 
in the Act are not relevant to the case at bar. The definition 
is in language similar to that defining “enemy” except that, 
instead of the words “any nation with which the United 
States is at war,” there are used the words “any nation 
which is an ally of a nation with which the United States is 
at war.” 

The definition of the word “enemy” and the provisions of 
subsection (a) of section 9 of the Act are set out in an ap¬ 
pendix to this brief, pp. 2a-4a. 


II. The Application of the Statute to the Issue in the 

Case at Bajr. 

A. The Interpretation of the Statute. 

It is clear that any claimant who establishes his interest 
in property vested by the Alien Property Custodian is en¬ 
titled to its return unless he is an enemy or ally of enemy. 

Guessefeldt v. McGrath, 342 U.S. 308. 

McGrath v. Zander, 85 U.S. App. D.C. 334, 177 
F. (2d) 649, 653. 
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The critical question, therefore, is whether or not a person 
is an enemy or ally of enemy within the meaning of the terms 
as defined in the Act. By the definitions the terms become 
words of art. So far as the w”ord “enemy” is concerned, 
a person is not an enemy, or “enemy alien” to use the words 
of the Court below, merely because he is a citizen of a 
country with which the United States is at war. He might, 
for example, be resident in the United States or in a neutral 
country. Guessefeldt v. McGrath, supra. On the other hand, 
he acquires “enemy” status within the statute if, for ex¬ 
ample, he is an American citizen or a French citizen resi¬ 
dent in Paris or some other part of France during the Ger¬ 
man occupation, or an American or Filipino resident in 
the Philippines during the Japanese occupation. 

The terms of the definition in the Act must be met, and 
they must be met at the significant date. This date, on the 
authorities, is the date of vesting. The appellee in the case 
at bar appears to agree with this (Appellee’s Brief, p. 15, 
last paragraph). It is clear under the authorities that a 
change of status after the date of taking is irrelevant. 

Swiss National Insurance Co., Ltd., v. Miller, 267 
U.S. 42. 

As we understand the contention of the Government, it 
is that, if a person was at any time during the war resident 
in Germany, he continues to be an enemy, his property may 
be vested at any time after he has ceased to be resident in 
Germany and he has no right to its return. 

It is not here denied that under section 5(b) of the Trad¬ 
ing with the Enemy Act (50 U.S.C. Appendix, sec. 5(b)) the 
President’s representative may vest property of such a per¬ 
son ■who is a national of a foreign country. It is contended, 
however, on the basis of the points and authorities cited by 
the plaintiff in his brief and reply brief and the points and 
authorities herein, that such a person has a right to the 
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return of his property as provided in section 9(a). The 
property of the foreign national which is legally taken must 
under the law be returned, unless he is an “enemy” or “ally 
of enemy, ’ ’ as defined. 

It is inconceivable that in enacting the Trading with the 
Enemy Act Congress did not have in mind the prize law 
as established in the prize cases, The Venus, 8 Cranch, 253, 
280, and United States v. Guillem , 11 How. 47, 60,1 and 
that it did not intend to recognize the basic rule that the 
status of the person whose property is taken is to be de¬ 
termined on the facts existing at the time of the taking. 
The brief of appellant demonstrates that Mr. Warren made 
this point clear to the Congress (Appellant’s Brief, p. 38). 
The language of the statute is not apt to extend the scope of 
takings without compensation in the manner urged by ap¬ 
pellee. What reasonable man familiar with the basic rule 
reading in the statutory definition of “enemy”— 

“Any individual ... of any nationality, resident 
within the territory (including that occupied by the 
military and naval forces) of any nation with which 
the United States is at war ...” 

could conclude that it meant: 

“Any individual ... of any nationality, who is or 
shall have been at any time since the beginning of hos¬ 
tilities resident within the territory (including that 
occupied by the military and naval forces, but only while 
so occupied) of any nation with which the United States 
is at war”? 

i 

It is not to be lightly assumed that Congress intended to 
give to the Executive arbitrary authority after the termina¬ 
tion of the respective occupations to take without compensa¬ 
tion property in the United States of any person resident 
in occupied France during the German occupation, or any 


person resident in the Philippines during the Japanese occu¬ 
pation. It is only reasonable to conclude that the power to 
vest without compensation lasts only during the enemy 
occupation. The leading cases of The Venus, supra, and 
United States v. Guillem, supra, establish that it is the 
status at the time of the capture or the taking which con¬ 
trols at common law. The intention of Congress to mitigate 
the law is referred to by the appellant (Appellant’s Brief, 
pp. 37, 38). Further, an early authority holds that a na¬ 
tional of an enemy country domiciled in a neutral country 
and doing business there will be treated as a neutral. 

The Friendschaft, 3 Wheat. 14, 51, 52. 

In the case at bar the individual whose property was taken 
was not at the time of the taking resident within the terri¬ 
tory of any nation with which the United States was then 
at 'war. It is submitted that by consequence he was not then 
an enemy. Congress has not provided that a person who 
has once resided in enemy country shall be treated as though 
he had continued so to do when in fact he does not. It is 
submitted that the position taken by the appellee in the 
case at bar amounts to executive legislation, and that its 
acceptance by this Court would constitute judicial legis¬ 
lation. 

B. The Interpretation of the Statute as Affected by the 

Constitution. 

There is, however, a more serious consideration in the 
case at bar than those discussed above. We are not con¬ 
cerned here with the power to take, but with takings with¬ 
out compensation. 

In this difficult field of takings without compensation the 
Executive and the Court must move with great restraint. 
It is submitted that the interpretation urged by the appellee 
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would result in unconstitutional confiscation of private 
property, whether the one-time resident of an enemy coun¬ 
try is an American citizen or a “friendly alien’’ at the 
time of vesting. 


United States Constitution, Amendment V. 
Guessefeldt v. McGrath, 342 U.S. 308, 317-318. 
Russian Fleet v. United States, 282 U.S. 481, 489. 
Kaku Nagano v. McGrath, 187 F. (2d) 759, 766 
(C.A. 7) (affirmed by an equally divided Court, 
342 U.S. 916). 


It is submitted that a Swiss citizen resident in Switzer¬ 
land is a friendly alien, and that children of tender ages 
born of German parents since deceased and resident in 
Switzerland are also friendly aliens, as it would appear 
also would be the plaintiff in the case at bar, an English 
citizen resident in France, even if these persons were form¬ 
erly resident in enemy territory. 

In the Guessefeldt case the Supreme Court suggests with¬ 
out deciding that a German citizen resident in Hawaii is a 
“friendly alien” entitled to just compensation (342 U.S. 
308, 310-311, 318-319). In the Kaku Nagano case it is held 
that a Japanese citizen, a permanent resident of the United 
States, is a friendly alien and as such entitled to constitu¬ 
tional guaranties (187 F. (2d) 759, 761, 766 (C.A. 7)). 

The Supreme Court considered the amendment to the 
Trading with the Enemy Act by the enactment of section 
39, which provides ( inter alia) that no property or interest 
therein of a German national which has been vested after 
December 17, 1941, shall be returned to the national, hor 
compensation therefor be paid. The Court holds that the 
amendment does not change the existing scope of section 
9(a), and states with reference to the Fifth Amendment: 

“Certainly, the constitutional problem is not imagi¬ 
nary, and the claim not frivolous which would have to 
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be rejected to decide in the Government’s favor. Con¬ 
sidering that confiscation is not easily to be assumed, 
a construction that avoids it and is not barred by a fair 
reading of the legislation is invited.” (342 U.S. 308, 
319.) 

It is urged that the reasons which there moved the Supreme 
Court are applicable in the case at bar. It is submitted that 
the construction urged by appellant is not barred by a fair 
reading of the legislation. In fact, it is submitted, it is not 
only invited, it is required. 

It is believed beyond the scope of this brief and the ques¬ 
tions at issue in the case at bar to delineate the exact bounds 
of the circumstances under which vesting orders raise an 
obligation of return or compensation because of the Fifth 
Amendment. The presence of a serious constitutional ques¬ 
tion, it is submitted, has been shown. 

III. Comments on Certain Points and Authorities in the 

Brief of Appellee. 

It is stated by the Court below in the case at bar that 
“to conclude otherwise would lead to results both illogical 
and absurd.” 

Hansen v. Brownell , 132 F. Supp. 47, 49. 

Appellee in his brief states: “ As a practical matter the rule 
for which the appellant contends would defeat the purposes 
of the Act” (Appellee’s Brief, p. 16). As an example, ap¬ 
pellee suggests that Goering might have moved to Switzer¬ 
land before the property was discovered and vested. 

It is submitted that plenary power was given to the Presi¬ 
dent, “if he shall find the safety of the United States or the 
successful prosecution of the war shall so require,” by 
proclamation to include within the term “enemy” “such 
other individuals, or body or class of individuals, as may 
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be natives, citizens, or subjects of any nation with which 
the United States is at war, other than citizens of the United 
States, wherever resident or wherever doing business.” 

Trading with the Enemy Act, sec. 2(c), 50 U.S.C. 

Appendix, § 2(c). 

t 

This point is clearly discussed in the brief of appellee, at 
pages 43,44. 

It is believed to be a fact that the President in the course 
of the last w r ar never did issue any proclamation in exercise 
of this powerful weapon. The only possible assumption is 
that the President, with the help of able advisers, saw no 
occasion to do so. 

Great emphasis is placed by appellee on the decision in 
Sarthou v. Clark, 78 F. Supp. 139, discussed at pages 15 to 
16 of his brief. It is submitted that neither the facts nor 
the opinion in that case is clear-cut so far as the issue in this 
case is concerned. While appellee asserts that von Nein- 
dorff, the “enemy,” had ceased to be an agent—a German 
spy—in 1942, we do not discover in the opinion facts requir¬ 
ing this conclusion. Von Neindorff was in a German prison, 
but the opinion quotes extensively from his letters indicat¬ 
ing that he continued ready and willing to help that gov¬ 
ernment, and there is nothing to show that he may not have 
done so. He was certainly available to that government, 
for questioning or other purposes. In any event, as ob¬ 
served by the appellant, the opinion makes it clear that the 
issue in this case was not decided in that case (Appellant’s 
Reply Brief, p. 11). The Sarthou case has no binding effect 
on this Court, and it should not be given weight on a point 
not expressly discussed or decided. 

A phrase appears in the cases and is employed by ap¬ 
pellee—“enemy taint” (Appellee’s Brief, pp. 20-23). We 
do not find these words in the statute, and it is submitted 
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that they should be used with restraint. In Clark v. Ueber- 
see Finanz-Korporation A. G., 332 U.S. 480, the Court refers 
to “property interests which had either an open or con¬ 
cealed enemy taint” (pp. 485-486), meaning “indirect con¬ 
trol or ownership,” for example, “in industries in this 
country for the purposes of economic warfare” (pp. 484- 
485). No doubt such a “taint” continues so long as the 
indirect control or ownership by an enemy exists, but such 
a “taint” is not a kind of indelible stain like the blood Lady 
Macbeth could not wash off in her sleep-walking (act V, 
scene 1). To the same effect as the case cited are Uebersee 
Finanz-Korporation A.G. v. McGrath, 343 U.S. 205, and 
Kaufman v. Societe Internationale, 343 U.S. 156. In the 
latter case innocent stockholders of a corporation are held 
not tainted by the presence of enemy officers or stockholders. 


Reference is made by the appellee to the case of Ecker 
v. Atlantic Refining Co., 222 F. (2d) 618 (C.A. 4) (Appel¬ 
lee’s Brief, p. 19, footnote). It is to be observed that in 
that case the property taken was sold and the proceeds of 
the sale, as it appears from the opinion, were returned to 
the former owner, an American citizen resident in Austria 
throughout the war and with Nazi party connections (p. 
620). The claim of the former owner was that the taking 
and sale were improvident and illegal. The Court held that 
they were not. The question of return was not in issue. 


The case of LaDue & Co. v. Brownell, 220 F. (2d) 468 
(C.A. 7); certiorari denied, 350 U.S. 823, 76 Sup. Ct. 50, is 
referred to by appellee as holding that a vesting of German 
property in 1953 was upheld (Appellee’s Brief, p. 16). In 
that case it appears that the plaintiff did not proceed under 
section 9(a), and it is submitted that the case, so far as 
here relevant, is authority only for the proposition that the 
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filing of a claim as provided in section 9(a) is a condition 
precedent to the right to proceed in court (p. 472). 

The case does hold the reservation of the right to vest in 
the Joint Resolution to terminate the state of war between 
the United States and Germany is a valid exercise of the 
war powers. It is to be observed, however, that the Joint 
Resolution expressly provides that “Nothing herein and 
nothing in such proclamation shall alter the status, as it 
existed immediately prior hereto, under that Act, of Ger¬ 
many or of any person with respect to any such property 
or interest” (82d Congress, First Session, c. 519, October 
19, 1951, set out in 50 U.S.C.A. Appendix, p. xx, together 
with the proclamation referred to). 


Conclusion. 

It is submitted that the interpretation of the Trading 
with the Enemy Act urged by the appellee is inconsistent 
with the clear language of the Act, that at the very least 
it would raise grave constitutional questions, that it is op¬ 
posed to precedent and that it is in conflict with the intention 
of Congress. This Court should hold that an individual not 
resident within an enemy country at the time of vesting is 
not an “enemy” as defined in the Act solely because he had 
previously been resident within such a country. 

Respectfully submitted, 

DEAN B. LEWIS, 

1210 Eighteenth Street, N.W., 
Washington 6, D.C., 

Attorney for Amici Curiae. 

Of Counsel: 

RICHARD BANCROFT, 

60 State Street, 

Boston 9, Massachusetts. 
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Trading with the Enemy Act, as Amended. 

Definition of the Word “Enemy” in Section 2. 

“Sec. 2. That the word ‘enemy,’ as used herein, shall be 
deemed to mean, for the purposes of such trading and of 
this Act— 

“(a) Any individual, partnership, or other body of in¬ 
dividuals, of any nationality, resident within the territory 
(including that occupied by the military and naval forces) 
of any nation with which the United States is at war, or 
resident outside the United States and doing business 
within such territory, and any corporation incorporated 
within such territory of any nation with which the United 
States is at war or incorporated within any country other 
than the United States and doing business within such terri¬ 
tory. 

“(b) The government of any nation with which the 
United States is at war, or any political or municipal sub¬ 
division thereof, or any officer, official, agent, or agency 
thereof. 

“(c) Such other individuals, or body or class of indi¬ 
viduals, as may be natives, citizens, or subjects of any 
nation with which the United States is at war, other than 
citizens of the United States, wherever resident or wherever 
doing business, as the President, if he shall find the safety 
of the United States or the successful prosecution of the 
war shall so require, may, by proclamation, include within 
the term ‘enemy 


Subsection (a) of Section 9. 

“Sec. 9(a). That any person not an enemy or ally of 
enemy claiming any interest, right, or title in any money 
or other property which may have been conveyed, trans¬ 
ferred, assigned, delivered, or paid to the Alien Property 
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Custodian or seized by him hereunder and held by him or 
by the Treasurer of the United States, or to whom any 
debt may be owing from an enemy or ally of enemy whose 
property or any part thereof shall have been conveyed, 
transferred, assigned, delivered, or paid to the Alien Prop¬ 
erty Custodian or seized by him hereunder and held by him 
or by the Treasurer of the United States may file with the 
said custodian a notice of his claim under oath and in such 
form and containing such particulars as the said custodian 
shall require; and the President, if application is made 
therefore by the claimant, may order the payment, convey¬ 
ance, transfer, assignment, or delivery to said claimant of 
the money or other property so held by the Alien Property 
Custodian or by the Treasurer of the United States, or of 
the interest therein to which the President shall determine 
said claimant is entitled: Provided, That no such order by 
the President shall bar any person from the prosecution of 
any suit at law or in equity against the claimant to estab¬ 
lish any right, title, or interest which he may have in such 
money or other property. If the President shall not So 
order within sixty days after the filing of such application 
or if the claimant shall have filed the notice as above re¬ 
quired and shall have made no application to the President, 
said claimant may institute a suit in equity in the District 
Court of the United States for the District of Columbia or 
in the district court of the United States for the district 
in which such claimant resides, or if a corporation, where 
it has its principal place of business (to which suit the Alien 
Property Custodian or the Treasurer of the United States, 
as the case may be, shall be made a party defendant), to 
establish the interest, right, title, or debt so claimed, and if 
so established the court shall order the payment, convey¬ 
ance, transfer, assignment, or delivery to said claimant of 
the money or other property so held by the Alien Property 
Custodian or by the Treasurer of the United States or the 
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interest therein to which the court shall determine said 
claimant is entitled. If suit shall be so instituted, then such 
money or property shall be retained in the custody of the 
Alien Property Custodian, or in the Treasury of the United % 
States, as provided in this Act, and until any final judgment 
or decree which shall be entered in favor of the claimant 
shall be fully satisfied by payment or conveyance, transfer, 
assignment, or delivery by the defendant, or by the Alien t 

Property Custodian, or Treasurer of the United States on 4 

order of the court, or until final judgment or decree shall 
be entered against the claimant or suit otherwise termi¬ 
nated. ’ ’ 
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